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18 e, L.
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GOVERNMENT OF ODISHA
LABOUR & ESI DEPARTMENT

| RESCLUTION
Bhubaneswar dated the 30" May, 2015

LL-II-FM-15/2015-4870/LESI, After careful consideration, the Government of Odisha
is pleased to introduce a “Voluntary Compliance Scheme for Industries & Commercial
Establishments” which seeks to simplify the processes involved in implementation of labour
laws while ensuring a more effective system for compliance with labour statutes.

This scheme will be implemented through the Labour & ESI Department and will apply
to the various labour laws being implemented by the office of the Labour Commissioner,
Odisha and its subordinate offices. This scheme aims to facilitate employers to comply
with the provisions of the various labour statutes while protecting the interest of workers to
create a harmonious relationship between employers, workers and the labour administration.

A.DETAILS OF THE SCHEME
1. This scheme will be applicable to all factories, shops, commercial establishments,

motor transport establishments and other industrial establishments, except hazardous
factories/establishments.

2. Any entrepreneur or employer will be free to join this scheme, on a voluntary basis.
’ 3.. This scheme will cover inspections and compliances under the following Acts and
their related Rules:
(i)  The Contract Labour (Regulation and Abolition) Act, 1970 and Rules, 1975.
(i) The Equal Remuneration Act, 1976.
\ (iii) The Industrial Disputes Act, 1947
)_ (iv) The Inter State Migrant Workmen (Regulation of Employment and Condition of Service)
il Act 1979 and Rules 1980.
‘/
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(v) The LabourlLaws (Exemption from Furnishing Returns and Maintaining Registers by
Certain Establishment) Act, 1988.

(vi) The Maternity BenefitAct, 1961 and Rules 1966.

i (vii) The Minimum Wages Act, 1948 and Rules 1954.
m (viii) The Motor Transport Workers Act, 1961 and Rules 1966
| (ix) The Industrial Em;:;ioyment (Standing Order) Act, 1946.

(x) The Orissa Shops and Commercial Establishment Act, 1956 and Rules, 1958.
(xi) The Payment of Bonus Act, 1965 and Rules 1975.
(xii) The Payment of Gratuity Act, 1972 and Rules 1974.
(xiii) The Payment of Wages Act, 1936 and Rules 1936.
(xiv) The Sales Promotion Employees (Condition of Service) Act and Rules, 1976.
(xv) The Orissa Industrial Establishment (National Festival) Holidays Act, 1969.

(xvi) The Building and other Construction Workers (Regulation of Employment and Conditions
of Service)Act, 1996 (Central Act) and Rules,2002.

(xvii) The Beedi and Cigar Workers (Condition of Employment) Act, 1966 and Rules,1969.

(xvii) The Working Journalists (condition of Service) and Miscellaneous
Provision Act, 1955.

any other officer authorized by the Government in Labour & ESI Department for this

|
4. The designated authority for this scheme will be the Labour Commissioner, Odisha or ‘
|
purpose ‘

|

5. Procedure for joining the Scheme:-

a) Any employer/entrepreneur desiring to opt for this Scheme should apply to the Labour
Commissioner, Odisha/designated authority with a copy to the concerned District
Labour Officer of the district in the prescribed Form-1 along with a declaration in
shape of affidavit as prescribed in Form-Il. Any discrepancies in the application or
enclosure shall be communicated to the applicant within 30 days from the receipt of
the application in the office of the Labour Commissioner/ designated authority. In

case no discrepancy is so communicated, the applicant shall be deemed to have been
enrolled under the Scheme.

=
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There is no fixed time limit to join with the Scheme. In other words, any employer can opt
to join the Scheme at any time.

The employer/entrepreneur joining the Scheme will have to submit a combined annual
return in the prescribed Form-lll for every calendar year, on or before the 15t of February
of the succeeding year to the Labour Commissioner, Odisha/designated authority, with
a copy to the District Labour Officer of the concerned district. If the return is not filed
within the time-limit, a réminder will be sent to employer/entrepreneur through SMS /
Email / written information and 15 days extra time will be given for filing the return.

The employers/entrepreneur will have to maintain the registers prescribed under different
labour laws and the same should be made available at the time of inspection.

Inspection of the establishments Joining the Scheme:-

Industries / establishments covered under the Scheme will be inspected once in 3 years
after giving them prior information. The selection of 30% of industries/establishments
under the scheme for inspection every year would be done on random basis by the
Labour Commissioner/ designated authority. The inspection conducted will be a combined
inspection covering all applicable labour laws. The industries / establishments where
shortcomings are noticed will be given notice to rectify the shortcomings identified within
a given time-limit. If after such notice, the employer/entrepreneur fails to rectify the
shortcomings, necessary legal action will be taken under the relevant labour laws.

If any complaint is filed or information received about violation of labour laws by an
industry/establishment covered under this Scheme, then decision will be taken at the
level of the Labour Commissioner/ designated authority for additional inspection. In
such cases, it will be decided by the Labour Commissioner/ designated authority as to
whether such inspection will be conducted by giving prior information or not, considering
the subject matter of complaint.

Benefits for those establishments that prepare option of voluntary compliance
scheme:-

The industries/establishments covered under this Scheme will be inspected once in
3 years and will be exempted from excess inspections under various labour laws.
The inspection will be conducted with prior intimation and the purpose of the inspection
will be to provide guidance to the industry/establishment to comply with the provisions
of the law.




8.
(i)

(ii)

Options of quitting the Scheme :-

If any entrepreneur or employer wants to quit the Scheme, he can do so at any time
by giving one month’s prior notice.

If the compliance to a report of inspection process is pending against any industry/
establishment within the time period of the Scheme or if the investigation of a complaint
is pending or in process against the said industry/establishment, then the Scheme for
that industry/establishment will remain suspended till submission of the compliance
report satisfactorily and/or completion of the investigation of the complaint, as the
case may be.

Penalty for submitting false information or violating the provision of the
scheme:-

If it is detected that any employer/entrepreneur submitted false information in the
Forms/Returns filed by him, or it is found during the course of inspection that false
entries have been intentionally made in the prescribed records/registers, then
necessary legal action shall be taken against such employers/entrepreneurs under
the provisions of law.

10. Misceilaneous:-

a)

The entrepreneur/employer completing 3 years successfully under the Scheme will
have the option to quit the Scheme or renew it for the next 3 years.

b) The date on which the application form is submitted by the employer, will be considered

as the date of commencement of the term of the Scheme. In case there is any
discrepancy pointed out by the Labour Commissioner/ designated authority, the
Scheme will be applicable from the date on which the approval to the revised application
is given by the Labour Commissioner/ designated authority

The application for joining the Scheme along with declaration can be prepared by
following officers:-

In case of a single employer / proprietorship establishment, the employer / proprietor
himself. -

Any partner of a partnership firm or the Manager.

(iii) - Authorized Director or Managing Director of a Company.

(iv)

Occupier or Manager of a Factory.




This resolution shall come into effect from the date of publication in the
Odisha Gazette.

Ordered that the resolution be published in Odisha Gazette and copies thereof
be forwarded to all concerned.

Enclosures: Forms- I,IX.and IXIX

By order of the Governor

Principal Sec la] Govemment

Memo No.4871/LESI, dated the 30" May, 2015
Copy forwarded to the Gazette Cell in charge, Odisha gazette Cell,
C/o- Commerce Department, Odisha Secretariat, Bhubaneswar with a

request to publish the above Resolution in the next issue of the Odisha
Gazette and supply 100 printed coples thereof to this Department.

- A Under Secrﬁt%ﬁ?ﬁ%ent

‘Memo No.- 4872/LESI, dated the 30" May, 2015

, Copy forwarded to all Departments of Government for information
and necessary action.

Under Secre Sy Ee '
Memo No.4873/LESI, dated the30'™ May, 2015

Copy forwarded to P.S to Hon’ble Minister, Steel & Mines and Labour
& ESI/ rFi. P.5 to Principal Secretary to Govt., Labour & ESI Department /
All Heads of Department under the control of Labour & ESI Department / All
Officers / All'Sections of Labour & ESI Department for information and

necessary action. i
Under Secr e%%‘éﬁ%%nment

Memo No.4874/LESI, datad the30™ May, 2015

Copy forwarded to State Head Portal, IT Centre, Secretariat Building,
Bhubaneswar for information and necessary action. He is requested to
upload the said Resolution in this Department Website.

‘Under Smrﬂ%@t&h&eﬂ
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Voluntary Compliance Scheme

APPLICATION-FORM
To, By e

The Labour Commissioner, District Labour Officer,

Odisha, Bhubaneswar District;

Subject: Application to join Voluntary Compliance Scheme

The undersigned applies to join the Voluntary Compliance Scheme of Labour and E.S.I.Department,
Government of Odisha.

Details of our establishment are as follows:-

(i)  Name and address of the Establishment:

(i) Registration No. the Establishment

(iii) Name of the Acts under which the Establishment is registered :

(iv) Type of ownership : Proprietary/Partnership/Company

(v) Details of business/work/product Of the Establishment :

(vi) Maximum no. of workers employed During the year of application (including contract labour) :
(vii) Name and address of the Employer(s)

(viii) E-mail address and Telephone no. of Employees) :

(ix) Mobile No for sms alert

| have read and understood all provisions of the scheme. Our/My establishment is not classified
| as dangerous / hazardous under section 85 of the Factories Act, 1948. | undertake to comply fully
' ‘- ! with the provisions of the scheme. | declare that the details furnished above are true to the best
|
I
\
|
l

ey ey o L

‘ of my knowledge and belief.

Place:

Date: Signature of Applicant

Name

Designation in Establishment



AFFIDAVIT

(To be filled by the Owner /Occupier/Manager on a Non judicial Stamp Paper of Rs 20/-)

s s s s R s e L Son/Daughter
1) 00| R SRS N I R O Resident ofiiy S e and
Owner/Occupier/Manager of M/S........ccceeeeeeeveveceeeeseenan . hereby declare under oath
asfollows:- »

| have applied for grant of coverage unit by thename of ...........oooevvvviiiii . situated at
(complete address of the unit) ..........ccccecevvciicireceecneee, under the “Voluntary Compliance

Scheme for Industries & Commercial Establishments” as notified by the Labour and E.S.I.
department,Govt. of Odisha.

1. That, after reading and understanding the terms and conditions of the “Voluntary
Compliance Scheme for Industries & Commercial Establishments” initiated by Labour
Department, Government of Odisha, | have applied to join the Scheme and have submitted
my application in the prescribed format.

2. That, | undertake to abide by all provisions of the Scheme. | also undertake to maintain
the statutory registers prescribed under different labour laws and submit the annual
return prescribed under this Scheme, within the time limit prescribed.

3. Thatlam complyin:cj and will continue to comply with all provisions of labour laws covered
under the “Voluntary Compliance Scheme for Industries & Commercial Establishments”.

4. That, | promise not to make false entries in the register or returns. All details of the
application submitted by me shall be deemed as part of this declaration.

Place:
(Signature)

Date :
Name of Deponent .............cccuu..e.
Designation in the Establishment

Verification
l, the above named deponent do solemnly affirm and declare on oath that the statement
made above and the information furnished in my application are true to the best of my
personal knowledge and belief. Nothing stated is untrue and no information has been concealed.

Place: (Signature) Date :

Name of DEPONENt .......cccoveveeereeeeeeeeeee e

Designation in the EstabliSAMent........ovoeeoeveoeoeeoeeeeranns




1(a)

Combined Annual Return

General Particulars -

FORM-III

Name and full address of the Factory/Establishment (including Building and Other
Construction of Work/Motor Transport undertakings, ete.)

Regd. / Administrative / Head Office

Name

Tel:

Fax :

Address

E-Mail:

| Website:

Factory / Establishment

(b)

Name and Residential address of the Proprietor/Partner/ Directors / Employer/
Principal/ Employer / Occupier. {tick which ever is applicable)

sk
No,

Name

_ Father’s Mame 4

Designation

Residential Address

Tel/Mobile/E-mail

SR ata ey

i 5 T
i SRR Rk

(c) Name and Residential address of the Person responsible for the day to day conduct and
control of business.
\ ’ Name Residential Address Tel/Mobile/E-mail
N
| l
B (d)  Name and Residential address of occupier and Manager as named under the Factories
I Act, 1948,
I SI. ~ Name T Designation “Residential Address

| ‘ No.

Tel/Mobile/E-mail |




2(4)

2(B)

Nature/Type of Industries/Establishments.

Date of commencement of Manufacturing/Business/Establishment/ Factories/
Construction of Works.

Particulars of Products Manufactured/Services Rendered.

~Name of the product/ Services

Annual Installed
capaci

Quantity
Manufactured

Percentage | Value

3.

Registration and License

(a) Factories Act, 1948

(b) Contract Labour (R&A) Act, 1970

(c) O.S and C.E, Act, 1956

(d) ISMW (RE & CE) Act, 1979

(e) M.T.W. Act, 1961

Registration No.

() Building and Other Construction Workers (RECS) Act, 1996,

(g) Beedi and Cigar Workers (C.E) Act, 1966,

4.

No. of workmen/employees directly employed

License No.

Category

Male

Female

Child

Adolescent

| Total

i g Unskilled
5 [ Semisiilied 1
3 Skilled
4 | Highly skilled )
5 | ITI/ Diploma i )
6 | Degree-Engg. )
[7 Executive

Probationer / Trainees




|

Particulars of employment in Factories / Establishments / Motor Transport Undertakings
/ Building Construction of Work, ete.

(a)

No.of | No.of No. of days No. of days No.of [ No.of Total

person | Personon | Factory/ Factory/ mandays | man-hours | amount of

orRoll | Roll ason | Establishment/ Establishment/ | worked worked salary/

ason I |31 Building & Other | closed during the | including | wages paid

January | December | Construction | year O.T. including
Works, etc. during the | O.T. wages

carried on

a3 o

year

& allowance

(b) Average number of employment during the year :-

‘Men

s

_Adolescent

Child

Total

(Cy  No. of employees discharged/dismissed/terminated/retrenched/resigned or retired during

the vear. .

__ No.of workers - = Amount of
Retired on Retrenched | Discharged/ Paid benefits paid
superannuation terminated/ terminal | (benefit-wise)
dismissed benefit '
Men
Women |
Total
In respect of Minimum Wages & Payment of Wages etc.
6. Particulars of deduction made from salary / wages,
K No. of Employees involved | Total Amount of deduction made

1. Fines

2. Damages / Loss

3. Breach of Contract

| 4. Others
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In respect of the Orissa Shops & Commercial Establishment Act, 1956 / Orissa
Industrial Establishment (National & Festival) Holidays Act, 1969.

7. Particulars of earned leave with wages / National & Festival holidays with wages.

Total No, of | No, of No. of No. of employees | No. of person who were paid
persons employees employees paid wages/ salary | wages for the National &
employed eligible for availed/ granted | in lieu of earned | festival holidays (separate
earmed leave | earned leave leave figure for each day may be
furnished)
(i) 26" January
| L'iv"ia,n (i)  1¥May
i (i) 15" Avgust
(iv) 2" October
2. Woman v)
(vi)
(vii)
(viii)
Total
8. Bonus paid during the year
= Name of the Total No. of | No, of Percentage of Total amount | Date of
I accounting employees employees bonus/ ex-gratia | of bonus/ ex- | payment
I year eligible for | declared gratia paid

Béi

% Mandays lost during the year on account of:-
5L No. '..'REMBHS No. of man-days lost | Loss in terms of money
(a) Strike =
3 | (b) Lockout
— (c) Fatal accidents
! (d) Non-fatal but serious accidents ]
| () Any other
TOTAL
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(a) Relating to Maternity benefits under the Maternity Benefit Act :-
(i) Total no. of women workers who worked for a period of 160 days in the last 12 months

immediately preceding the date of delivery.

(ii) No. of women workers discharged / dismissed in the last 12 months.

(iii) No. of women worker for whom pre-natal confinement and post-natal confinement,

(iv) No. of women workers died.
(a) Before delivery-
(b) After delivery-

(b) Leave / additional leave details :-

Item No. of women applied Leave Leave
for leave sanctioned reject
(i) Mis-carriage :
(ii) Illness (additional leave under
Section-10) g
(¢} Maternity benefit paid :- y
 Item No. of claim No. of claim No. of claims | Total benefit paid
received sanctioned rejected in rupees
(i) Confinement
(i)  Mis-carriage
(iii)  Illness
(iv) Medical Bureaus
Relating to Contract Labour (R&A) Act,
I1.  (a) Detalls of contractors and contractor labour engaged :-
Name & Period | Natureof | No. of person employed __| Maximum | No. of | No, of
| Address of | of worlk / | Male | Female | Adolescent | Child | no. of | days man
the contract | operation in | contract worked | days
| contractor / | from / which labour worked
Contractors | To | contract employed
| labour were on any day
- emploved during the
Department / vear
Section

(b) Whether the Contractors/Principle employer have/has provided ?

i) Canteen Yes/ No
ii) Rest Room Yes/ No
(iii) Drinking Water Yes/No
(iv) Creche Yes/ No

Yes/ No

v) First Aid




Relating to Building and Other Construction Workers (RE & CS) Act.

12. Particulars of accident that took place during the year:-

(i) | The total No. of accident’
(ii) | The number of accidents resulting in disablement of building workers for less than 48
hours, the number of building workers involved and the number of man-days lost. :
(iii) | The number of accidents resulting in disablement of building worker beyond 48 hours, but
not resulting in any permanent partial or permanent total disablement, the number of
| .| building workers involved, and the number of man-days lost on account of such accident.
' (iv) | The number of accidents resulting on permanent partial or total disablement, the number of
' building workers involved and the number of man-days lost on account of such accident.
(v) | The number of accident resulting in death of building workers and the number of resultant
deaths.
13. Inter-State Migrant Workmen (RE & CS) Act.

In respect of Principal Employer :-

(i Details of contractors engaged in the establishment during the year.

Name & address
of the Contractor

Period of
Contract

Nature
of work

Maximum number of
workers supplied by
each con

No, of

No. of man

14.  Beedi and Cigar Workers (condition of employment) Act:-
(i) Average Number of employees employed daily in the Industrial Premises :-
o Adult - Young _Persbgg ) )
Male Female Male Female
(i)  Average monthly number of home workers employed (i.e. who work in their homes)
(iiiy Number of days worked in the year in the industrial premises.
(iv)  No. of employees who were granted leave during the calendar year.
Adult | e Young Person . .
Employed inthe | Employed in home Employed in the ‘Employed in home
Industrial premises Industrial premises
(v}  Number of female employees who were given maternity benefit during the year.

(a) employed in the Industrial Premises

(b) employed in home.

~19~
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' 15. Details of Gratuity given to workers during the year under the Payment of Gratuity Act.

_ 'SI. | Name of | Employment | Superannuation/ | Period of | Last  Gratuity | Ifnot
g No. | the No. retrenchment service monthly paid. | paid, the
worker (years and | wages (Rs.) reasons

days)
5=

16.  The Sales Promotion Employees {conditions of serviee) Act,
SI. | No. of sales prm?:otinnmén{ployéés employed | No. of sales promotion Details of leave
No. | Permanent | Temporary | Probationer/Trainee employees furnished granted to the Sales
with letter of promotion
__Appointment employees

8

I7.  The Working Journalists and other News paper Employees (conditions of Service) and
Miscellaneous Provisions Act, 1955;

L. No. of Working Journalists :- Whole time Part time

2 No. of non Journalist News Paper employees :

3, Whether the recommendations of the Wage Boards have been implemented 7 Yes/No
4. [ yes, whether fully or partially implemented ?

5 No. of complaints filed u/s.17 of the Act,

i 18. Details of Works Committee and/or Grievance Redressal Committee under the Industrial
Dispute, Act, 1947 (wherever applicable)

A Whether Works Committee and/or Grievance Redressal Committee has/have been
B ‘ functioning ?

‘ If yes :-

(a) Date of consititution of the committee(s):-

‘ (b)  No. of representative of the workmen :-

’ (©) No. of representatives of the employer :-

| (d) Number of meetings held during the year :
\

\

\

| 2. Name of the Trade Union(s) functioning in the establishment.
y ~20- —




Details of certification of Standing Orders under the Industrial Employment (Standing
Orders) Act, 1946 (wherever applicable):-

1. Whether the Standing Orders adopted in the establishment has been certified ?

2, If not, whether draft Standing Orders has been submitted to the Certifying Officer within
prescribed time limit ?

Digital Signature / Signature of the Employer / Mana ger

Place:

Date: Name of the signatory

Designation in the establishment

. |[STOP CHILD LABOUR
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Subject: Guidelines of “Nirman Shramik Pucca Ghar Yojana (NSPGY)” for rural areas.

1.

3.2

EXTRAORDINARY PUBLISHED BY

AUTHORITY
No. 1566, CUTTACK, MONDAY, NOVEMBER 16, 20157 KARTIKA 25, 1937

No. 9626-LL- (Ill)-57/2015/L&ES!.

LABOUR & EMPLOYEES' STATE INSURANCE DEPARTMENT

RESOLUTION
The 7th November, 2015

Background and Approach:

Housing is a fundamental human need. It is a basic requirement for human survival as well as
for a decent life. To meet the housing needs of building and other construction workers
registered under the Odisha Building & Other Construction Workers’ Welfare Board, who do
not have their own pucca house and who have not availed of housing assistance under any
other Government scheme (of the State or Central Governments), this Scheme called “Nirman
Shramik Pucca Ghar Yojana (NSPGY)” has been launched. |
Components of the Scheme: !
“Nirman Shramik Pucca Ghar Yojana (NSPGY)” has the following components:—
Construction of new pucca house for registered building workers/ families, who do not have
their own pucca house and who have not availed of housing assistance under any other |
Government schemes (of the State or Central Governments). A new house means a house |

. constructed with a minimum built up area of at least 25 Sq. Mtrs. excluding the toilet. The

beneficiary should be encouraged to build toilets in the pucca house. A pucca house means
that it should be able to withstand normal wear & tear due to usage and natural forces including i
climatic conditions. It should have RCC foundation, wall of fly ash bricks/ burnt bricks / stones |
(Packed with lime or cement)/ cement concrete, etc. and RCC roof. The expected life of the |
structure must be a minimum of 30 years. |
Funding Pattern: |
"Nirman Shramik Pucca Ghar Yojana (NSPGY)" is a scheme purely funded by the Odisha |
Building & Other Construction Workers' Welfare Board with an annual budgetary outlay to be i
decided by the Board for each financial year, which is subject to revision from time to time.
For this purpose, the Board shall prepare a budget for each financial year, at its discretion, |
and release funds to the Panchayati Raj Department up to the financial limit fixed for that year.
The Panchayati Raj Department will release the funds to the districts, in the pattern of Biju
Pucca Ghar Yojana (BPGY).
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Unit Cost:

The unit cost under "Nirman Shramik Pucca Ghar Yojana (NSPGY)" for new construction of
dwelling house is Rs. 1,00,000/- (Rupees One Lakh) only. This can be revised by the State
Government from time to time.

Target Group and Eligibility Criteria:

Abuilding worker between the age of 18 years and 60 years having existing valid registration
with the Odisha Building and Other Construction Workers' Welfare Board under the Building
and Other Construction Workers (RE&CS) Act at least for a continuous period of 5 years will
be eligible for assistance under the "Nirman Shramik Pucca Ghar Yojana".

This assistance will be available only to the registered beneficiary, who does not have own
pucca house and who has not availed of housing assistance under any other Government
Scheme (of the State or Central Governments).

A family will be considered as a unit for this assistance. Family means the husband or wife
and minor sons and unmarried daughters of the building workers and the parents solely
dependent on him/ her. Once this assistance has been availed by a member of a family, no
other family member can claim separate assistance under this scheme, even if he/ she is
registered as a beneficiary under the Odisha Building and Other Construction Workers' Welfare
Board. '

The house should be constructed over own land of the beneficiary or his/her family member.

Steps shall be taken to provide homestead land to the landless beneficiary or any of his/her

family members under the existing schemes of the Govt. to enable them to avail of the
assistance. Under no circumstances should the house be built on encroached land.

The beneficiary families those who have already availed, been allotted or been selected as
beneficiary for housing assistance under any other Govt. Scheme (of the State or Central
Govt.) will be excluded from availing assistance under this scheme.

Setting of Target:

The Physical Targets for each district will be set by the Board annually in proportion to the
number of registered construction workers of a particular district, who have been validly
registered with the Board for at least a continuous period of 5 years. This information will be
collected from the District Labour Officers.

The Physical Targets for each district will be set by the Board and communicated to the districts,
Labour & ESI Department and Panchayati Raj Department at the beginning of each financial year.
The District Level Monitoring Committee on Labour (DLMC) will distribute the physical target
among Blocks, as per availability of eligible beneficiary families.

On recommendation by the DLMC, the Board may modify the physical target for the district,
during the financial year.

The Financial Allocation will be made district wise as per the Physical Target and Unit Cost.
Selection Procedure:

The beneficiary family will submit an application with his/her family details in the prescribed




pro forma in Form-Ato the concerned District Labour Officer. The District Labour Officer wij|
scrutinise the applications of the beneficiaries between the age of 18 years and 60 years |
having existing valid registration with the Odisha Building and Other Construction Workers' |
Welfare Board at least for a continuous period of 5 years and submit it to the DLMC. The
DLMC will discuss the same and will cause enquiry into each case through field functionaries
of the Panchayati Raj Department to ascertain whether these beneficiary families meet the
eligibility criteria spelt out under point 5 of these guidelines. The Collector will also cause
verification of the beneficiary data as per SECC 2011 data (as updated from time to time), to
verify the eligibility of the beneficiaries.

After field enquiry into eligibility and verification of SECC data, the DLMC will finalise the
Block-wise list of eligible construction workers for the district. This list will be prepared in
order of priority, keeping the workers who were registered earlier at the top of the list and
those registered later, lower down in the list.

In case the number of eligible beneficiaries exceeds the physical target set for the district for
that financial year, the DLMC will keep the excess beneficiaries in the "Nirman Shramik Pucca
Ghar Yojana (NSPGY)" waiting list and communicate the same to the O. B. & OCWW Board.
If sufficient number of eligible beneficiaries is not available in the district as per physical
target set, then the DLMC will communicate the same to the Board for diversion of excess
target to other districts.

The final list will be communicated to the Board and published by the Collector at the concerned
Gram Panchayat, Panchayat Samiti & Website of DRDA and O. B. & OCWW Board for
information of the general public.

The BDOs will issue work orders from the approved list.

This exercise of preparing the annual list of beneficiaries under "Nirman Shramik Pucca Ghar
Yojana (NSPGY)" will follow the following time schedule.

Activities
) Time Line (3) Responsibility (4)

Receiving applications from By 1% December Beneficiary
beneficiary family.

Submission of list of applicant By 15™ December District Labour
beneficiaries having existing Officer

valid registration of 5 years to the
Board, L&ESI Deptt. and P.R.
Department.

Setting of Target for the By 15" January O.B.&OCWW
district. Board.
Completion of Field enquiry on By 5™ March Collector
eligibility and verification of
SECC data of beneficiaries.
Finalisation of Beneficiary By 20™ March DLMC
family list by DLMC.
Publication of final list of By 5™ April Collector
beneficiaries in Gram
Panchayat, Panchayat Samiti
and website.

Issuance of Work Orders By 15" April
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The Panchayati Raj Department will open a bank account in the name of "Nirman Shramik
Pucca Ghar Yojana" in Bhubaneswar and the 0.B.& OCWW Board will credit the required
amount to that account.

All payment will be made to the beneficiaries through e-transfer using the Direct Account
Transfer/ NEFT/RTGS/Electronic Fund Management System (eFMS) platform.
There shall be separate A/c at DRDA/ Block level in a public Sector Bank/Nationalized Bank/
Government Bank allowed to handle Government business for any expenditure incurred at
their level. ’
The interest accrued on deposit of "Nirman Shramik Pucca Ghar Yojana (NSPGY)" fund shall
be treated as part of "Nirman Shramik Pucca Ghar Yojana (NSPGY)" fund and will be utilized
for the scheme only.

All such Accounts will be audited by AG, Odisha/ GAG/ CA Firm of the Board.

The Block shall be the Implementing Agency.

Over all supervision will be made by Collectors/PD, DRDA.
Government may also make direct credit to the accounts of beneficiaries through centralized
account at State/District level using the e-FMS.
Strategy for Implementation:

Houses under "Nirman Shramik Pucca Ghar Yojana (NSPGY)" shall be constructed by the
beneficiaries themselves.

Panchayat Samities will be the Implementing Agencies for "Nirman Shramik Pucca Ghar
Yojana (NSPGY)" under the control, direction and supervision of the District Level Monitoring
Committee on Labour (DLMC).

The layout, size and type of design of the "Nirman Shramik Pucca Ghar Yojana (NSPGY)"
Dwelling Units shall be as per the preference of the beneficiary.

A
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9.4 The dwelling house under "Nirman Shramik Pucca Ghar Yojana (NSPGY)" shall be on individual

plots of the beneficiary or on the plot of any of his/her family members subject to submission of
no objection certificate by the land owner.

9.5 ABDO/JE/GPTA/GPEO/PA/PEQ in-charge of concerned GP / any such officer in charge

9.6

of concerned Ward will supervise construction / completion of houses. He / She will also render
necessary technical assistance if required by the beneficiary.
Release of funds to beneficiary will be as per stages of construction. Release of funds will be

made to the beneficiary after eye estimation and spot verification of ABDO/ JE/GPTA/ GPEO/
PA/PEO.

9.7 The release of instalments will be linked to the level of construction reached. The number and

amounts of instalments may be revised by the Government from time-to-time. At present, the
release of instalment will be as follows:
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INSTALMENT |LEVEL AMOUNT (IN RS.)
1st installment |On the date of issuance of work order 20,000

2nd installment {On completion up to the plinth level 30,000

3rd installment {On completion up to roof level 30,000
20,000

#thinstallment |\afier completion of the house in al respect including
the sanitary latrine and beneficiary starts living in the house |

Totl ~_[1,00,000

9.8 The 2nd and 3rd instalments will be credited to beneficiary account by the BDO within a week
of receipt of the report of the eye estimation, spot verification and photographic evidence of
stage of construction by the ABDO/ AE/ JE/ GPTA/ GPEOQ/ PA/ PEQ/ other field level functionary.

9.9 On completion, the beneficiary will fix a Display Board in the front-wall of the house indicating
name of the Scheme, name of the beneficiaries, year of sanction, amount spent and unit cost,
after which the 4th instalment will be released.

9.10 In addition, the beneficiaries may avail benefits like convergence with IHHL under SBM, potable
drinking water supply system, Electrification under DDUGVY / BGJY, Unskilled wages and
Land Development under MGNREGS, Social Security under AABY/ RSBY, if they are eligible
for assistance as per the respective schemes.

9.11 The fund under the Scheme shall be credited to the beneficiary account through Direct Account
Transfer/ NEFT/RTGS/ Electronic Fund Management System (e-FMS), No other form of
payment to the beneficiaries will be made under the Scheme.

10.  Construction of House:

The houses under NSPGY will be ordinarily completed within a year from the date of issuance of
Work Orders.

11. Monitoring:

11.1 .Chairman, DLMC will ensure proper implementation of the Scheme.

11.2 PD, DRDA will be personally responsible at District Level and BDO at Block Level.
11.3 BDOs at Block Level will inspect at least 10% of houses under construction. |
11.4 District Level Officers will inspect at least 1 % of houses. J

11.5 APD (RH) will inspect 10% of the houses of the District.

11.6 Aawaas:Soft and Dashboard Monitoring System of Panchayati Raj Department will be used
as the key monitoring tool for review of the Nirman Shramik Pucca Ghar Scheme.

11.7 BDOs will ensure timely updating of Aawaas Soft.
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11.8 Standard/Model Work Order issuance form may be used which has been circulated by the
Panchayati Raj Department vide letter No. 24031, dated the 25th September, 2013 with
due modification and it may spell out all other entitlement of beneficiary in addition to
housing assistance.

11.9 Each month PD, DRDA will submit Physical and Financial Progress to MIS Section of the
Panchayati Raj Department and to the Board.

12. Administrative Contingency:

Four percent of the allocated funds under the scheme can be utilised for administering the
scheme at State, District and Block Level. Eligible items of expenditure under administrative
expenses will be as per the Biju Pucca Ghar Yojana (BPGY) Guidelines.

13. Convergence & Innovation:

Districts can implement innovative methodology/technology and make convergence with other
schemes with prior approval of Panchayati Raj Department.

14. Miscellaneous:

14.1 Any provision that has not been explicitly spelt out in this Guideline will mutatis mutandis be
as per the Biju Pucca Ghar Yojana (BPGY) Guidelines.

14.2 Any beneficiary allotted with a house under “Nirman Shramik Pucca Ghar Yojana (NSPGY)”
whose house was fully collapsed / washed away / fully damaged due to land slide / elephant
menace / earthquake / flood or cyclone, will be eligible to get another “Nirman Shramik Pucca
Ghar (NSPG)” house.

14.3 Labour & ESI Department of Govt. of Odisha shall be the Administrative Department for “Nirman
Shramik Pucca Ghar Yojana (NSPGY)” scheme. The funds for this scheme will be released
by the O.B. & OCWW Board and the execution/ implementation of the scheme will be carried
out by the Panchayati Raj Department.

14.4 Labour & ESI Department and Panchayati Raj Department shall be responsible for clarifying
| doubts, if any, and ensure that bottlenecks in the implementation of the scheme are removed
l as expeditiously as possible and communicated to all concerned as and when required.

14.5 This will be given effect from the date of its issue.
ORDER

Itis ordered that this Resolution be published in the Extraordinary Gazette of the Government of
Odisha for the general information and copy be communicated to all the Departments of
Government/ Heads of Departments and other concerned.

By order of the Governor G. SRINIVAS

Principal Secretary to Government




Form-A

APPLICATION FOR GRANT OF HOUSING ASSISTANCE TO THE BENEFICIARY OR
HIS/HER FAMILY UNDER THE ODISHA BUILDING & OTHER CONSTRUCTION
WORKERS’ WELFARE BOARD UNDER NIRMAN SHRAMIK PUCCA GHAR YOJANA

Attach two

To
recent

The Member Secretary,

Odisha Building & Other Construction Workers’ Welfare Board, passport size
Bhubaneswar. photographs

(a) | Name of the applicant

(b) | Sex

(c) | Marital status

(d) | Date of Birth/ Age

(In years, months and days)
(e) | Name of the father/ husband
() | Permanent address

(g) | Present address

(a) | Beneficiary Registration No. (Photocopy
of the |dentityu Card to be enclosed)

(b) | Date of registration

{c) | Details of remittance of Annual
Contribution (Photocopy of the money
receipts to be enclosed)

(d) | Whether the membership has ever been
revived. If so details

(e) | Details of revival

Details of family members:-

Sl Name Relation with If, registered under Period of
No. the applicant 0.B.& OCWWB, continuous

Beneficiary Regd. No. registration
with date

[Photograph alongwith photocopy of the photo Identity Card / Aadhaar Card/ BPL Card/
Antodaya Card/ NFS Card, beneficiary Identity Card of each family member (whichever is

available) to be enclosed]

Whether the applicant or his/ her family
members have any pucca house of his own (If
yes, give details)

Whether the applicant or his/ her family
members have earlier received housing
assistance from this Board (If yes, give
details)

Whether the applicant has availed/ allotted/
selected as beneficiary for housing assistance




7. | Whether his/ her family member has avajled/
allotted/ selected as beneficiary for housing
assistance under any Govt. scheme (If yes,
give details)

8. | Bank Account details of the applicant ( photo

copy of the First page of the Bank Passbook
to be enclosed)

(a) | Account No.

(b) | Name of the Bank with.Branch

(c) | IFSC Code of the Bank

9. | Details of land property on which the house is

proposed to be constructed: ( photo copy of
land patta to be enclosed)

(a) | Panchayat / Town

(b) | Village
(c) | Taluk
(d) | District
(e) | Area

(f) | Survey No.

(g) | Valuation of the Land

DECLARATION
By the applicant

. | certify that-

i.  None of my family member is a beneficiary under the Odisha Building & Other Construction
Workers' Welfare Board// my wife/ husband/ son/ daughter/ father / mother, who is a
beneficiary under the Odisha Building & Other Construction Workers' Welfare Board, has
not applied for and/ or not obtained an assistance under this Scheme.

i. Neither | nor any of my family members have applied/ availed/ allotted/ selected as
beneficiary for housing assistance under any Govt. Housing Scheme established by any
State Govt. or the Central Government.

- | do hereby solemnly declare that the facts mentioned above are true to the best of my

knowledge and belief. In case, any information submitted by me is found wrong, | shall be liable
to refund the assistance received, along with interest thereon to the Board immediately.

Place : :
Date : Signature/ Thumb impression of the
applicant.
- By the family members:
We, the family members of Sri/ SMt. ..oocoovvmeveeeeeeeeeeeeeeooe do hereby declare that the
facts mentioned above are true to the best of our knowledge and belief. We have no objection, if
the assistance is given t0 Sri/ SME. .oeeeoeeeeeeeeeeeeeeeeeo and we will not claim for this
assistance in future. .
Sl Name Relationship with Signature/ Thumb impression of the family
No. the applicant members of the applicant.

Printed and published by the Director, Printing, Stationery and Publication, Odisha, Cuttack-10
Ex. Gaz. 1060-173+100
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Separate paging is given to this Part in order that it may be filed as a separate compilation.

MINISTRY OF LAW AND JUSTICE
(Legislative Department)

New Delhi, the 1st January, 2016/Pausha 11, 1937 (Saka)

The following Act of Parliament received the assent of the President on the
31st December, 2015, and is hereby published for general information:—

THE PAYMENT OF BONUS (AMENDMENT) ACT, 2015
No. 6 oF 2016

[3lsr December, 2015.]
An Act further to amend the Payment of Bonus Act, 1965,

Be it enacted by Parliament in the Sixty-sixth Year of the Republic of India as follows:

1. (J) This Act may be called the Payment of Bonus (Amendment) Act, 2015. Short title

(2) Tt shall be deemed to have come into force on the 1st day of April, 2014. if,fmnmt
21 of 1965. 2. In section 2 of the Payment of Bonus Act, 1965 (hereinafter referred to as the
. principal Act), in clause (13), for the words **

thousand rupees’ shall be substituted.

Amendment
ten thousand rupees™, the words “twenty-one  of section 2.
P

3. In section 12 of the principal Act,— Amendment

= of section 12.
(D for the words “three thonsand and five hundred rupees” at both the places
where they occur, the words “seven thousand rupees or the minimum wage for the

scheduled employment, as fixed by the appropriate Government, whichever is hi gher™
shall respectively be substituted;

(ii) the following Explanation shall be inserted at the end, namely;—

‘Explanation.—For the purposes of this section, the expression
“scheduled employment” shall have the same meaning as assigned to it
clause (g) of section 2 of the Minimum Wages Act, 19487,

Amendment of 4. Insection 38 of the
section 38. be substituted, namely:—

in

principal Act, for sub-section (1), the fol lowing sub-sectionshall 11 of 1948.

“'(/) The Central Government may,
by notification in the Official Gazette,
Act.”.

subject to the condition of previous publication,
make rules to carry out the provisions of this

DR.G NARAYANARATU,
Secretary to the Govt. of India.
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No. 1567, CUTTACK, MONDAY, NOVEMBER 16, 2015/ KARTIKA 25,1937

LABOUR & EMPLOYEES' STATE INSURANCE DEPARTMENT

NOTIFICATION
The 9th November, 2015

S.R.0. No.542/2015— Whereas certain proposals to revise the minimum price-rate
of wages in respect of 15 (fifteen) Scheduled employments specified in Column (2) of Annex-
ure-land Il of that Schedule, payable to the employees employed in the employment speci-
fied against each in column (3) théreof, for the whole State of Odisha were published, as
required by clause (b) of sub-section (1) of Section 5 of the Minimum Wages Act, 1948 (11
of 1948), in the Extraordinary issue No.1145 of the Odisha Gazette dated the 1st August,
2015 under the notification of the Government of Odisha in the Labour & ESI Department
No.6756-LL-I(111)39/15/LESI., dated the 31st July, 2015 for information of all persons likely
to be affected thereby within a period of two months from the date of publication of the said
notification in the Odisha Gazette'. |

And, whereas, no objections or suggestions have received during the period so speci-
fied in respect of the said proposal by the State Government;

| Now, therefore, in exercise of the powers conferred by clause (b) of sub-section (1)

and clause (b) of sub-section (2) of Section 3 read with sub-section (2) of Section 5 of the
said Act, the State Government do hereby revise the minimum piece-rate of wages, from the
amount specified in column (4) of the Schedule hereto annexed in respect of items specified
against each in column (3) of the said Schedule to the amount specified in column (6)
thereof, payable to the employees employed in the employment specified in column (2)
thereof, for the whole State of Odisha with effect from the date of publication of this notifica-
tion in the Odisha Gazette.
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SCHEDULE

Revised Minimum rate of wages for price rated employments

ANNEXURE-I

' Name of the
Scheduled
Employment

(2)

Name and Quantum of work
concerning

(3}

Existing
rate of
wages in
Rs. w.e.f,
17.12.2014

4 of

Percentage
of hike @
33.3%
in Rs,
(Col.4x1/3)
(5

Revised rate of wages
in Rs.
( Colid+ Col. 5)

(6) )

Saw Mills

1.Truck.Loading

(a} Log loading girth (30 c¢m to 105
cm)

478.25

©159.42

637.67 Per truck

(b) Log loading girth (117em to
150 cm)

667.54

222.51

890.05 Per truck

(c) Log loading girth (153 cm)

834.32

278.11

1112.43 Per truck

(d) Bolly/Fair wood load

384

128.00

512.00 Per truck

2.Truck Unloading

(a)Round Timber

144.7

48.23

192.93 Per truci‘l

(b)Size on Sawn Timber

188.7

62.90

251.60 Per truck

3.Stacking

(a)Log stacking

4.86

1.62

6.48 per piece

(b)Bolly stacking

3.9

1.30

5.20 per piece

Timber
trading
(including
falling and
swaing)

L.Truck Loading

0.00

0.00

(a} Log loading girth (30 cm to 105
cm)

159.42

'637.67 Per truck

(b) Log loading girth (117¢m to

150 cm)

22251

890.05 Per truck

(c) Log loading girth (150 cm and
above)

277.44

1109.76 Per truck

{d) Bolly/Fair wood load

128.00

512.00 Per truck

2.Truck Unloading

(a)Round Timber

48.23

192.93 Per truck

(b)Size on Sawn Timber

62.84

251.36 Per truck

3.Stacking

(a)Log stacking

1.69

6.75 per piece

(b)Bolly stacking

1.30

5.19 per piece

Timber
trading
(excluding
falling and
sawing)

1.Truck Loading

(a) Log loading girth (30 cm to 105
cm)

159.42

637.67 Per truck

(b) Log loading girth (117cm to
150 cm)

222.51

890.05 Per truck

{c) Log loading girth (150 ¢m and

‘above)

278.11

1112.43 Per truck

(d) Boliy/Fair wood load

128.00

512.00 Per truck

2.Truck Unloading

{a)Round Timber

48.23

192,92 Per truck

(b)Size on Sawn Timber

62.84

251.36 Per truck

3.Stacking

(a)Log stacking

6.75 pei- piece

(b)Bolly stacking

5.19 per piece




Tiles and 1.Brick making
Brick (a)Mixing of clay, moulding and 465.47 155.16 620.63
making supply of 1000 raw bricks of
standard size.
{b)Loading and firing of 1000 bricks 122.57 40.86 163.43
into kin within a distance of 50
metres. .
(c)Unloading of 1000 bricks from 58.96 19.65 78.61
| the furnace and stacking within a
: distance of 50 mefres,
0il Mills 1. Loading of 100 bags of 75 Kgs each 343.07 114.36 457.43
2.Unloading of 100 bags of 75 kgs 343.07 114.36 457.43
cach :
3.Bagging of 100 bags of 75 kgs 343.07 114.36 457.43
each
4. Weighting of 100 bags of 75 kgs 245.14 81.71 326.85
each
5.Stalking of 100 bags of 75 kgs 245,14 81.7M 326.85
each
6.Sewing of 100 bags of 75 kgs each 245.14 81.71 326.85
7.Wellding of 100 bags of 75 kgs 367.74 122,58 490.32
each
8.Unloading/Loading of 100 full tins 195.9 65.30 261.20
of 16 kgs each
9.Unloading/Loading of 100 empty 24.43 8.14 32.57
tins
10.Full cake bags loading / 343.07 114.36 457.43
unloading
11.Gunnybag loading/unloading of 122.57 40.86 163.43
bundles-each containing 50kgs
12.Husk  loading/Unloading  per 195.9 65.30 261.20
truck :
Salt Pans 1.Manufacture of Salt 1984.84 661.61 2646.45 per gadisa
comprising of 60 bags of
70 kgs. each
2.Loading and Unloading 343.07 114.36 457.43 per 100 of 75 kgs,
each
Construction | 1.(a) Drilling hole 2.5cm. to 4 cm 392.17 130.72 522.89 per running metre
L dia in granite rock :
:;“::;;2’:;“3 (b)Drilling hole 2.5cm to 4 cm dia 318.47 106.16 | 424.63 per running metre
building in rock other than granite :
operations (c)Cutting in soft disintegrated rock 15290.54 5096.85 20387.39 per 100 cum
removed by pick axes and crow bars
within 50 metres initial lead and 1.5
metre initial lift.
(d)Earthwork in ordinary soil within 4489.3 1496.43 5985.73 per 100 cum
50m initial lead and 1.5m initial lift
including rough dressing and
breaking clods to minimum 5 cm to
7 cm and laying in layers not
exceeding 0.30 in depth. :
(e)Earthwork in hard soil or gravelly 6033.06 2011.02 8044.08 per 100 cum

soils within 50m initial lead and
L5m initial }ift including rough
dressing and breaking clods to
minimum 5 cm to 7 cm and laying
in layers not exceeding 0.30 in
depth.
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(6)

(DEarthwork in stony earth and
gravels smixed with stone and
boulders not exceeding 0.014cum.
In volume with 50m. initial lift
including  rough dressing and
breaking clods to minimum 5 ¢m to
7 c¢m and laying in layers not
exceeding 0.30 in depth.

9489.95

3163.32

1265327 per 100 cum

(g)Earthwork in slusy soil in water upto
0.6m depth requiring the aid of pan
vessels within 50m initial lead and 1.5m,
initial lift.

6175.03

2058.34

8233.37 per 100 cum

2,Loading and Unloading

(a)Loading into and unloading from
trucks and stacking as directed
within 50m. lead.

4.27

1.42

5.69 per quintal

(b)Loading in trucks, unloading
from trucks except sand, granite,
chips, metals and wood as directed
within 50m. lead.

34.12

11.37

45.49 per cum

(c)Loading in trucks, unloading
from trucks sand, granite, chips,
metals and wood within 50m. lead.

34.12

11.37

45.49 per cum

(d)Load and unloading from trucks
bulk materials such as home pipes
etc. as directed within 50 m, Lead.

41.52

13.84

55.36 per cum

(e)Unloading from wagons 1m clear
of rails in platform for cement, coal,

“AC sheet, Tarphet paints etc. within

15m. lead.

3.48

4.64 per quintal

(fHUnloading from Railway wagons,
loading in trucks and unloading and
stacking at the godown within 15m
lead.

9.69

3:23

12.92 per quintal

3.Conveyance by head loads:

(i)Bajri, Gravel, Stone, Sand etc,
upto 50m,

11.65

3.88

15.53 per every cum

(ii)Bajri, Gravel, Stone, Sand etc.
upto 100 m,

19.56

6.52

26.08 per every cum

(iii)Bajri, Gravel, Stone, Sand etc.
upto 150 m. ;

34.91

11.64

46.55 per every cum

4. Conveyance of heavy materials
by sangimullas within 100m.

Add 50% ext;

ra over the above rate

8 Stone
Breaking
and Stone
Crushing.

1.Stone  Breaking or_ Stone

Crushing.

(a)Granite Stone Broken metal Scm
size crusher.

441.04

147.01

588.05 C.B.

392.14

130.71

522.85 H.B. per cum

(b)Granite Stone Broken metal 4cm
size crusher.

490.08

163.36

653.44 C.B.

.. 4214

140.47

561.87 H.B. per cum

(c)Granite Stone Broken metal to
2.5cm size.

784.29

261.43

1045.72 C.B..

710.58

236.86

947.44H.B. per cum

(d)Granite Stone Broken metal to
2cm size.

906.47

302.16

1208.63 C.B.

808.72

269.57 |,

1078.29 H.B. per cum |

(e)Granite Stone Broken metal to

_12mm size,

980.18

326.73

1306.91 C.B.

882.04

294.01

1176.05 H.B. per cum

(f)Granite Stone Broken metal to 6
mim size.

1029.04

343.01

1372.05
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(g)Stone other than Granite Broken
10 5cm size.

261.20 per cum

(h)Stone other than Granite Broken
to 4em size.

220.5

73.50

294.00 per cum

(i)Stone other than Granite Broken
to 1.5cm size.

269.57

89.86

359.43 per cum

(j)Stone other than Granite Broken
to 2 cm size.

314.81

104.94

419.75 per cum

(k)Stone boulder 15cm and above
other than Granite.

112.89

37.63

150.52 per cum

(DStone boulder 15cm and above
other than Granite.

112.89

37.63

150.52 per cum

2.Loading and Unloading

(a)Loading into and unloading from
trucks and stacking as directed
within 50m. lead.

4.27

1.42

5.69 per quintal

(b)Loading in trucks, unloading
from trucks except sand, granite,
chips, metals and wood as directed
within 50m. lead.

34.35

11.45

45.80 per cum’

(c)Loading in trucks, unloading
from trucks sand, granite, chips,
metals and wood within 50m. lead.

34.35

11.45

45.80 per cum

(d)Load and unloading from trucks
bulk materials such as home pipes
etc. as directed within 50. Lead.

41.52

13.84

55.36 per cum

(e)Unloading from wagons Im. [

clear of rails in platform for cement,
coal, AC sheet, Tarphet paints etc.
within 15m. lead.

3.48

1.16

4.64 per quintal

(f)Unloading from Railway wagons,
loading in trucks and unloading -and
stacking at the godown within 15m.
lead.

9.69

323

12.92 per quintal

3.Conveyance by head loads:

(i)Bajri, Gravel, Stone, Sand etc.
upto 50m. :

11.65

3.88

15.53 per every cum

(i) Bajri, Gravel, Stone, Sand etc.
upto 100m.

19.61

6.54

26.15 per every cum

(11i) Bajri, Gravel, Stone, Sand etc.
upto 150m.,

38.21

12.74

50.95 per every cum

4. Conveyance of heavy materials
by sangimullas within 100m.

Add 50% extra over the above rate

Construction
maintenance
of dams and
embankments
irrigation
projects and
sinking of
wells and
tanks.

1.(a) Drilling hole 2.5 ¢cm to 4cm
dia in granite rock

392.17

130.72

522.89 per running
metre

{(b) Drilling hole 2.5 cm to 4 cm dia
in rock other than granite

318.47

106.16

424.63 per running
metre

(c) Cutting in soft disintegrated rock
removed by pick axes and crow bars
within 50 metres initial lead and 1.5
metre initial Jift.

15290.54

5096.85

20387.39 per 100 cum

(d) Earthwork in ordinary soil
within 50m. initial lead and 1.5m
initial lift including rough dressing
‘and breaking clods to minimum
Scm to 7em. and laying in layers not

4489.3

1496.43

5985.73 per 100 cum

exceeding 0.30 in depth.
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(5) (6)

(e) Earthwork in hbard soil or
gravelly soils within 50m. initial
lead and 1.5m. initial lift including
rough dressing and breaking clods
to minimum 5cm. and laying in
layers not exceeding 0.30 in depth.

6033.06

2011.02 8044,08 per 100 cum

(f) Earthwork in stony earth and
gravels mixed with stone and
boulders not exceeding 0.014 cum.
in volume with 50m. initial lift
including rough dressing and
breaking colds to minimum 5cm to
7cm and laying in layers not
exceeding 0.30 in depth.

9409.55

3136.52 12546.07 per 100 cum

(g) Earthwork in slushy soil in water

upto 0.6m. depth requiring the aid.

of pan vessels within 50m initial
lead and 1.5m. initial lift.

6175.03

2058.34 8233.37 per 100 cum

2. Loading and Unloading

(a) Loading into and unloading from
trucks and stacking as directed
within 50m. Lead.

4.27

1.42 5.69 per quintal

(b) Loading in trucks, unloading
from trucks except sand, granite,
chips, metals and wood as directed
within 50m. lead.

34.35

11.45 45.80 per cum

-

(c) Loading in trucks, unloading
from trucks, sand, granite, chips,

.|_metals and wood within 50m. lead.

34.35

11.45 45.80 per cum

(d) Load and Unloading from trucks
bulk materials such as home pipes
etc. as directed within 50m. lead,

41.7

13.90 55.60 per every cum

(e} Unloading from wagons Im.
clear of rails in platform for cement,
coal, Ac Sheet, Tarphet paints etc,
within 15m. lead. .

3.48

1.16 4.64 per quintal

(f) Unloading from Railways
wagons, loading in trucks and
unloading and stacking at the
godown within 15m. lead.

0.69

3.23 12.92 per quintal ,

(3) Conveyance by head loads:

(i) Bajri, Gravel, Stone, Sand etc
upto 50m.

11.65

3.88 15.53 per every cum

(i1) Bajri, Gravel, Stone, Sand etc.
upto 100m.

19.61

6.54 26.15 per every cum

(iii) Bajri, Gravel, Stone, Sand etc.
upto 150m.

38.21

12.74 50.95 per every cum

4. Conveyance of heavy materials

by sangimullas within 100m.

Add 50% extra over the above rate.

10

Rice, Mills,
Dal Mills and

I. Steaming of paddy for 100 bags of |

75kgs each.

343.07

114.36 45743

Floor Mills,

2. Boiling of paddy for 100 bags of
75kgs each.

343,07

114.36 457.43

3. Carrying of paddy for 100 bags of
75kgs each.

245.14

81.71 326.85

4. Loading of 100 bags of 75kgs
each.

343.07

114.36 457.43
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5. Unloading of 100 bags of 75kgs
each.

6. Bagging of 100bags of 75kes each

7. Weighing of 100 bags of 75kgs
each.

8. Stacking of 100 bags of 75kgs
cach

9. Sewing of 100 bags of 75 kgs
each )

326.85

11

Bamboo
Forest
Establishment,

1. Bamboo cutting (including
piecing bundling and stacking near
the place of cutting.

1275.13

1700.17 per 100 bundles
each has 21 pieces 2:3

meires.

2. Dragging

(i) Within a radius of 100 metres

255.82

85.27

341.09 per 100 bundles

(ii) For every additional 50 metres
beyond 100 metres.

144.69

48.23

192.92 per 100 metres |

3. Stacking at depot side and at all
other places except near the place of
cutting. ,

39.94

13.31

53.25 per 100 metres

4. Rebundling

72.36

24.12

96.48 per 100 metres

5. Loading

66.71

22.24

88.95 per 100 metres

6. Unloading (including staking
near the place of unloading)

47.69

15.90

63.59 per 100 metres

Explanation:- For the purpose of
computation of minimum wages
under this notification twenty one
small pieces of bambos ranging
from 0.5 metres to 1.5 metres in
length each constitute half of a
bundle.

12

Printing Press

1.Composing Trade:

For unit of work done

| () Distribution and supply of types
| for  ordinary

composition  of

manuscript  without  correction

| (Semi-Skilled).

51.58

17.19

68.77

| (b} Display and

complicated
finished job composition,
correction, make up and imposition

| of composed matter.

32.17

17.39

" 69.56

| 2. Printing trade:

(a) Distribution of ordinary jobs in
small and simple type of trade
platen/small  handfed  cylinder
machine (Semi-Skilled).

39.94

13.31

53.25

(b) Printing of complicated and
coloured jobs in the above type of
machine (Skilled).

46.55

15.52

62.07

{c) Printing of straight forward job
like forms and books in large size
handfed flat bed machines, printing

-of above type of work in small size

autofed platen and cylinder machine
(Skilled).

46.55

15.52

62.07
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3. Book Binding Trade:

(a) Manual operations like a folding,
gathering, pasting, stitching, numbering
and hand sewing etc. (Semi-Skilled).

(b) Operating common binding machines
like small size paper cutting machines,
Wire stitching machines etc (Semi-
Skilled).

(c) Co:pplicated and more skilled manual
operation like machine sewing case
making, gold blocking, gift digging,
marbling etc. and operating large size
guilothnes, semi automatic like folding
machine, book sewing machines, knife,
trimmers, gathering stitcher and flow like
binding machines(Skilled).

Explanation:- For the purpose of this
notification-(a) Each workers for the semi-
skilled work will turnout minimum 3 units of
work per day which the employer is obliged to
provide him and failing that employer will pay
him the minimum wage per day inclusive of
weekly off day wages. The emplyee will not
refuse to work more if work is provided to him

.during normal working hours. in case of

overtime work, he wilt be paid at double the
rate.
(b) Each workers for the unskilled work

f will turn out minimum 3.5 units of work

per day for composing trade, book
binding trade and 4 units of work per day
for the printing trade. The employer will
be obliged to provide him such quantity of
work failing which the employer will pay
him minimum wages per day. The worker
will accept and execute more work if
offered during the normal working hours,
If he works over time, he will be paid at
double the rate,

Collection
Sal Seeds

of

1. Undecoraticated Sal Seeds

11.12 per kilogram of
dryweight

2. Decoraticated Sal Seeds

11.35 per kilogram of
dryweight |

3. Bagging, Weighing, and stitching
Debagging and Stacking.

9.95 per I bag of 85
kilograms

4. Loading

6.48 per 1 bag of 85
kilograms

5. Unloading

Kenduleaf
Collection

3.91 per 1 bag of 85
kilograms

1. Plucking

2. Binding

0.63 per 20 leaves

42.92 per bundle (Skg
bundle) per bag of 60
kgs

42.92 per bag of 60kgs

24.81 per bag of 60 kgs




SL Name of the Name and Proportionate Revised rate of wages
No. Scheduled Quantum of Rate of | rate of hike * in Rs.
Employment. work wage @ 122.22% (Col.4+Col.5)
concerning. w.ef. (Col.4x11/9)
06.01.2009

including beedi | beedies

(making) _ < T
manufacturing. | 2- Packing an 408 2.943 5.35 per thousand
Labeling of 1000 :

beedies.

*Minimum Time Rate of Wage for unskilled category in 2009 = Rs. 90 per day
Minimum Time Rate of Wage for unskilled category in 2015 = Rs.200 per day

Percentage of hike = ( 2009; cal

X 100) =122.22%
[No. 9655-LL-1 (llf) 39/2015/LESL.]
By Order of the Governor

G. SRINIVAS
Principal Secretary to Government

Printed and published by the Director, Printing, Statiénery and Publication, Qdisha, Cuttack-10
2 Ex. Gaz. 1061-173+100 -
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EXTRAORDINARY
PUBLISHED BY AUTHORITY

No. 1791, CUTTACK, TUESDAY, DECEMBER 29, 2015/ PAUSA 8, 1937
E

LABOUR & ESI DEPARTMENT
NOTIFICATION
The 23rd December, 2015

No.10779-LL-I(l1)-8/2015/LESI.—In pursuance of Section 6 of the unorganised
workers’ Social Security Act, 2008 (33 of 2008), and in supersession of the Notification of
the Government of Odisha in the Labour & Employment Department No. SS-1I-SC-
39/2011-11627/LE., dated the 22nd December, 2011 the State Government do hereby
reconstitute the Odisha State Social Security Board, with effect from the date of publication
of this Notification in the Odisha Gazette, for welfare of the unorganised workers of the
State with the following members to exercise the powers conferred on and to perform the
functions assigned to it under the provisions of the Act and the term of the said Board shall
be of three years, namely:—

(@) Minister of Labour & ESI,

- Chairperson, ex officio

Government of Qdisha.

(b} Principal Secretary / Secretary,

- Member Secretary, ex officio

Labour & ESI Department.
(c) Twenty-eight members nominated by the State Government:—

(I)  Seven representing the unorganized workers.

1.

& o N

7.

Shri Jogendra Tripathy, General Secretary, HMS, Odisha Branch
Shri Mohan Nayak, Representative of BMS

Shri Kishor Jena, General Secretary, INTUC, Odisha Branch
Shri Souribandhu Kar, General Secretary AITUC, Odisha Branch
Shri Bishnu Mohanty, General Secretary, CITU, Odisha Branch
Shri Mahendra Parida, State Secretary, AICCTU, Odisha Branch
Shri Jaysen Meher, Secretary, AIUTUC, Odisha Branch

(1) Seven representing employers of unorganized workers

1.

M.D., Odisha State Ware Housing Corporation, Bhubaneswar
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1.
2.

1.
2,
| 3.
| 4,
)l 5.

M.D., Odisha Small Scale Industries Corporation, Cuttack
M.D., OMFED, Bhubaneswar
M.D., Odisha Construction Corporation Ltd., Bhubaneswar

M.D., Odisha Cashew Development Corporation, Bhubaneswar
Secretary, Utkal Beedi Merchant Association, Sambalpur
M.D., Odisha Agro Industries Corporation Ltd., Bhubaneswar

(II1) Two representing members of Odisha Legislative Assembly

Shri Pravat Ranjan Biswal, MLA, Choudwar, Cuttack
Shri Mahesh Sahoo, MLA, Pallahara

(IV) Five representing Eminent Persons from Civil Society

Anuradha Mohanty, PECUC, Bhubaneswar

Shri Sanjay Kumar Mishra, Chairman, CWC, Bolangir
Shri Pradosh Patnaik, Senior Journalist, Bhubaneswar
Shri Naresh Chandra Sahu, Ex-JLC, Bhubaneswar
Prof. (Retired) Asha Hans, Social Activist

(v} Seven representing State Government Departments concerned

| 1.
2.

Principal Secretary / Secretary, Commerce & Transport Department
Principal Secretary / Secretary, Handlooms, Textile & Handicrafts
Department.

Principal Secretary / Secretary, Women & Child Development
Department.

Principal Secretary / Secretary, Housing & Urban Development
Department.

Principal Secretary / Secretary, Finance Department

Principal Secretary / Secretary, Forest & Environment Department

Principal Secretary / Secretary, Works Department

By Order of the Governor
G. SRINIVAS
Principal Secretary to Government

Printed and published by the Director, Printing, Stationery and Publication, Odisha, Cuttack-10
Ex. Gaz. 1285-173+100
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Supreme Court of India

Mackinon Mackenzie Ltd vs Mackinnon Employees Union on 25
February, 2015
Bench: V. Gopala Gowda, C. Nagappan

JUDGMENT
V. GOPALA GOWDA, J.

Section 25G of I.D. Act

“The problem of closure of industrial undertakings resulting of late in loss of production
and unemployment of large numbers of workmen has become very serious. Employers have
declared sudden closures of industrial establishments without any notice or advance intimation
to the Government. Several factors appeared to have led to these closures, amongst which
are accumulated losses over a number of years and mismanagement of the affairs of the
establishments. The unsatisfactory state of industrial relations (in the sense of labour unrest
making it difficult to sustain regular production) has been pleaded as a precipitating factor.
Certain other causes like financial difficulties and non-availability of essential raw material
had also been mentioned.

2.Since the problem of closure has been acute in the State of West Bengal, a President's
Act-The Industrial Disputes (West Bengal Amendment) Act, 1971 was enacted on 28th August,
1971. This provided that an employer who intended to close down an undertaking should serve
at least sixty days’ notice on the State Government stating clearly the reasons for intended
closure of the undertaking. While enacting this legislation for West Bengal Government considered
it desirable to promote Central legislation on the subject since the problem of closure was not
limited to West Bengal but was found in varying degrees in other States as well.

3.ltis however, felt that before Central legislation was enacted, the matter should be
considered by the Indian Labour Conference. The Indian Labour Conference which met on
the 22nd and 23rd October, 1971 generally endorsed the proposal for Central legislation
gives effect to the recommendation of the Indian Labour Conference. It provides for the
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service of a notice, at least sixty days before the intended closure of an undertaking is to
become effective, so that within this period prompt remedial measures could be taken, where
the circumstances permit to prevent such closure. No notice will be required to be served in
the case of undertaking set up for construction of buildings, roads, canals, dams and other
construction works and projects or in the case of small establishments employing less than
fifty persons. The Bill also provides penalty for closing down any undertaking without serving
the requisite notice”. (Gazetté'of India, 06.12.1971, Pt. I, Section 2, Ext. page 893) The

contention urged by Mr. C. U. Singh, the learned senior counsel for the respondent-Union is

that if the interpretation of provision under Section 25FFA of the I.D. Act as contended by the
learned counsel on behalf of the appellant-Company is accepted to be directory and not
mandatory as it would attract the penal provision against the appellant-Company under Section
30A of the I.D. Act, then the purpose and intentment of the amendment in the year 1972
made to Section 25FFA of the I.D. Act, will be defeated and would nullify the Objects and
Reasons for amending the provisions of the I.D. Act and it would be contrary to the legislative
wisdom of the Parliament. The statutory protection has been given to the workmen under the
provision of Section 25FFA of the I.D. Act, with an avowed object to protect workmen being
retrenched due to closing down of a department/unit of the undertaking as the livelihood of
such workmen and their family members will be adversely affected on account of their
retrenchment from their service. To avert such dastardly situation to be faced by the concerned
workmen in the Company/establishment, the statutory obligation is cast upon the employer to
serve atleast 60 days notice on the State Government before such intended closure of the
department/unit to be served upon the State Government informing the reasons as to why it
intends to close down its department/unit.

The learned senior counsel appearing for the respondent-Union has rightly placed reliance
upon the judgments of this Court, namely, The State Of Uttar Pradesh And Others V. Babu
Ram Upadhya, State of Mysore & Ors. v. V.K. Kangan & Ors and Sharif-Ud-Din vs Abdul
Gani Lone, all referred to supra, wherein this Court while referring to certain statutory provisions,
consistently held that the statutory provisions of the statutory enactment are mandatory and
not directory and that they are required to be rigidly complied with. The relevant paras from
the decision of this Court in the case of Babu Ram Upadhya (supra) are extracted hereunder:

The principle of ‘last come first go’ should have been strictly adhered to by the appellant-
Company at the time of issuing retrenchment notice served upon the concerned workmen as
Provided under Section 25G of the I.D. Act read with Rule 81 of the Bombay Rules which is
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not properly complied with by it for the reason that the custom clearance and dock clearance
are totally different departments and it has retained 7 workmen who are undisputedly juniors
to the concerned workmen, which action is sought to be justified by the appellant-Company
without giving justifiable reasons. Further, no category wise seniority list of the workmen was
displayed on notice board of the appellant-Company as required in law. The learned senior
counsel on behalf of the appellant-Company placed reliance on the decision of this Court
rendered in the case of Workmen of Sudder Workshop of Jorehaut Tea Co. Ltd. v. Management
of Jorehut Tea Co. Ltd. (supra), in justification of the action of the appellant-Company retaining
certain junior workmen in the department/unit at the time of retrenching concerned workmen.
The relevant paragraphs are extracted hereunder: “5. The keynote thought of the provision,
even on a bare reading, is evident. The rule is that the employer shall retrench the workman
who came last, first, popularly known as “last come, first go”. Of course, it is not an inflexible

AW
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rule and extraordinary situations may justify variations. For instance, a junior recruit who has
a special qualification needed by the employer may be retained even though another who is
one-up is retrenched. There must be a valid reason for this deviation, and, obviously, the
burden is on the Management to substantiate the special ground for departure from the rule.

Further, it is urged by the learned senior counsel on behalf of appellant- Company that
there is no question of reinstatement of the concerned workmen and payment of back wages
to them since the concerned department/unit of the appellant-Company in which they were
employed no longer exists and therefore, requested this Court to mould the relief granted by
the courts below. The said contention is rightly rebutted by the learned senior counsel on
behalf of the respondent-Union by placing reliance on the case of Workmen of Sudder
Workshop (supra), wherein this Court held that the Court cannot sympathise with a party
which gambles in litigation to put off the evil day, and when that day comes, prays to be saved
from its own gamble. The said contention urged on behalf of the respondent-Union must be
accepted by us as the same is well founded. Therefore, we hold that moulding of the relief is
not permissible in this case at this stage when the matter has reached this Court keeping in
mind the legal principle laid down by this Court on this aspect of the matter in the case
referred to supra.

Further, with regard to reinstatement of the concerned workmen and back- wages to be
paid to them, the learned senior counsel on behalf of the workmen has rightly placed reliance
upon the case of Anoop Sharma v. Executive Engineer[13], wherein it was held that since
termination of employment is in breach or violation of the mandatory provisions of Chapter V-
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Aor V-B of the I.D. Act is void ab initio in law and ineffective and suffers from nullity, in the
eyes of law and in the absence of very strong and compelling circumstances in favour of the
employer, the Court must grant a declaration that the termination was non est and therefore
the employees should continue in service with full back wages and award all the consequential
benefits. Further, with respect to payment of back wages and consequential benefits, reliance
was rightly placed on the decisions of this Court in the cases of Deepali Gundu Surwase v.
Adhyapak Mahavidyala[14] andBhuvnesh Kumar Dwivedi v. Hindalco[15]. This Court opined
thus in the case of Deepali Gundu Surwase (supra): “22. The very idea of restoring an
employee to the position which he held before dismissal or removal or termination of service
implies that the employee will be put in the same position in which he would have been but for
the illegal action taken by the employer. The injury suffered by a person, who is dismissed or
removed or is otherwise terminated from service cannot easily be measured in terms of
money. With the passing of an order which has the effect of severing the employer employee
relationship, the latter’s source of income gets dried up. Not only the concerned employee,
but his entire family suffers grave adversities. They are deprived of the source of sustenance.
The children are deprived of nutritious food and all opportunities of education and advancement
in life. At times, the family has to borrow from the relatives and other acquaintance to avoid
starvation. These sufferihgs continue till the competent adjudicatory forum decides on the
legality of the action taken by the employer. The reinstatement of such an employee, which is
preceded by a finding of the competent judicial/quasi judicial body or Court that the action
taken by the employer is ultra vires the relevant statutory provisions or the principles of
natural justice, entitles the employee to claim full back wages. If the employer wants to deny
back wages to the employee or contest his entitlement to get consequential benefits, then it is
for him/her to specifically plead and prove that during the intervening period the employee
was gainfully employed and was getting the same emoluments. Denial of back wages to an
employee, who has suffered due to an illegal act of the employer would amount to indirectly
punishing the concerned employee and rewarding the employer by relieving him of the obligation
to pay back wages including the emoluments.”
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For the foregoing reasons, the appeal is dismissed. We affirm the impugned judgment
and order of the Division Bench of the High Court. The order dated 14.08.2006 extending
Protection to the appellant-Company shall stand vacated. Since, the concerned workmen
have been litigating the matter for the last 23 years, it would be appropriate for us to give
direction to the appellant-Company to comply with the terms and conditions of the award
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passed by the Industrial Court by computing back-wages on the basis of revision of pay
scales of the concerned workmen and other consequential monetary benefits including terming|
benefits and pay the same to the workmen within six weeks from the date of receipt of the
copy of this Judgment, failing which, the back-wages shall be paid with an interest at the rate

of 9% per annum. The appellant-Company shall submit the compliance report for perusal of
this Court. There shall be no order as to costs.
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SUPREME COURT OF INDIA.

(G.S. SINGHVIAND V. GOPALA GOWDA, JJ.)

DEEPALI GUNDU SURWASE ' Appellant
VERSUS )

KRANTI JUNIOR ADHYAPAK MAHAVIDYALAYA (D.ED.) AND OTHERS  Respondents

Litations : [JT 2013 (12) SC 322 = 2013 AIR(SCW) 5330 = 2013(11) SCALE 268 = (2013) 10

'SCC 324 =2013(6) SLR 642]

Termination - The management’s decision to terminate the appellant’s service was preceded
by her suspension albeit without any rhyme or reason - Even though the Division Bench of
the High Court declared that she will be deemed to have rejoined her duty on 14.3.2007 and
entitled to consequential benefits, the management neither allowed her to join the duty nor
paid wages - Rather, after making a show of holding inquiry, the management terminated her
service vide order dated 15.6.2007 - The Tribunal found that action of the management to be
wholly arbitrary and vitiated due to violation of the rules of natural justice -The Tribunal further
found that the allegations levelled against the appellant were frivolous - The Tribunal also took
cognizance of the statement made on behalf of the appellant that she was not gainfully employed
anywhere and the fact that the management had not controverted the same and ordered her

with full back wages - Though the learned Single Judge agreed with the Tribunal that the
action taken by the management to terminate the appellant’s service was per se illegal but set
aside the award of back wages by making a cryptic observation that she had hot proved the
factum of non-employment during the intervening period - Held that the learned Single Judge
of the High Court committed grave error by interfering with the order passed by the Tribunal
for payment of back wages, ignoring that the charges levelled against the appellant were
frivolous and the inquiry was held in gross violation of the rules of natural justice - Impugned
order is set aside and the order passed by the Tribunal is restored. (Paras 34 to 37)

Termination - Wrongful termination - Back wages - Propositions called out by the Apex

Court from various Judgment of the Apex Court are:

(i) Incases of wrongful termination of service, with continuity of service and back wages is
the normal rule.

(i) The aforesaid rule is subject to the rider that while deciding the issue of back wages, the
adjudicating authority or the Court may take into consideration the length of service of
the employee/workman, the nature of misconduct, if any, found proved against the
employee/workman, the financial condition of the employer and similar other factors.

(i) Ordinarily, an employee or workman whose services are terminated and who is desirous
of getting back wages is required to either plead or at least make a statement before the
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adjudicating authority or the Court of first instance that he/she was not gainfully employed
or was employed on lesser wages. If the employer wants to avoid payment of full back
wages, then it has to plead and also lead cogent evidence to prove that the employee/
workman was gainfully employed and was getting wages equal to the wages he/she was
drawing prior to the termination of service. This is so because it is settled law that the
burden of proof of the existence of a particular fact lies on the person who makes a
positive averments about its existence. It is always easier to prove a positive fact than to
prove a negative fact. Therefore, once the employee shows that he was not employed,
the onus lies on the employer to specifically plead and prove that the employee was
gainfully employed and was getting the same or substantially similar emoluments.

The cases in which the Labour Court/Industrial Tribunal exercises power under Section
11-A of the Industrial Disputes Act, 1947 and finds that even though the enquiry held
against the employee/workman is consistent with the rules of natural justice and / or
certified standing orders, if any, but holds that the punishment was disproportionate to
the misconduct found proved, then it will have the discretion not to award full back
wages. However, if the Labour Court/Industrial Tribunal finds that the employee or workman
is not at all guilty of any misconduct or that the employer had foisted a false charge, then
there will be ample justification for award of full back wages.

The cases in which the competent Court or Tribunal finds that the employer has actedin
gross violation of the statutory provisions and/or the principles of natural justice or is
guilty of victimizing the employee or workman, then the concerned Court or Tribunal will
be fully justified in directing payment of full back wages. In such cases, the superior
Courts should not exercise power under Article 226 or 136 of the Constitution and
interfere with the award passed by the Labour Court, etc., merely because there is a
possibility of forming a different opinion on the entitlement of the employee/workman {o
get full back wages or the employer’s obligation to pay the same. The Courts must
always be kept in view that in the cases of wrongful / illegal termination of service, the
wrongdoer is the employer and sufferer is the employee/workman and there is no
justification to give premium to the employer of his wrongdoings by relieving him of the
burden to pay to the employee/workman his dues in the form of full back wages.

In a number of cases, the superior Courts have interfered with the award of the primary
adjudicatory authority on the premise that finalization of litigation has taken long time
ignoring that in majority of cases the parties are not responsible for such delays. Lack
of infrastructure and manpower is the principal cause for delay in the disposal of cases.
For this the litigants cannot be blamed or penalised. It would amount to grave injustice t0
an employee or workman if he is denied back wages simply because there is long lapse
of time between the termination of his service and finality given to the order of

The Courts should bear in mind that in most of these cases, the employer is in an
advantageous position vis-a-vis the employee or workman. He can avail the services of
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best legal brain for prolonging the agony of the sufferer, i.e., the employee or workman,
who canill afford the luxury of spending money on g lawyer with certain amount of fame.
Therefore, in such cases it would be prudent to adopt the course suggested in Hindustan
Tin Works Private Limited v. Employees of Hindustan Tin Works Private Limited (supra).

(vii) The observation made in J.K. Synthetics Ltd. v. K.P. Agrawal (supra) that on
the employee/workman cannot claim continuity of service as of right is contrary to the
ratio of the judgments of three Judge Benches referred to hereinabove and cannot be
treated as good law. This part of the judgment is also against the very concept of an
employee/workman.

(Para 33)

Cases Referred:

1. Zilla Parishad, Gadchiroli and another v. Prakash s/o Nagorao Thete and another [2009

(4) Mh. L. J. 628] (Para 9.2)

The Depot Manager, A.P.S.R.T.C.v. P Jayaram Reddy [JT 2009(1) SC 427] (Para 11)

Novartis India Ltd. v. State of West Bengal and others [JT2009 (13) SC12] (Para 11)

Metropolitan Transport Corporation v. V. Venkatesan [JT 2009 (11) SC 96] (Para 11 )

Jagbir Singh v. Haryana State Agriculture Marketing Board and another [JT 2009 (9) SC

396] (Para 11)

J.K. Synthetics Ltd. v. K. P. Agrawal and another [JT 2007 (3) SC 1] (Para 9.2)

7. U.P. State Brassware Corporation Ltd. v. Uday Narain Pandey [JT 2006 (10) SC 344]
(Para 11)

8.  Kendriya Vidyalaya Sangathan v. S.C. Sharma [JT 2005 (1) SC 336] (Para 11)

9.  General Manager, Haryana Roadways v. Rudhan Singh [JT 2005 (6) SC 137] (Para 25)

10. M.P. State Electricity Board v. Jarina Bee [JT 2003 (5) SC 542](Para 11)

1. Indian Railway Construction Co. Ltd. v. Ajay Kumar [JT 2003 (2) SC 295] (Para 22)

12. Hindustan Motors Ltd. v. Tapan Kumar Bhattacharya [JT 2002 (5) SC 143] (Para 21)

13.  P.G.l. of Medical Education & Research, Chandigarh v. Raj Kumar [JT 2001 (1)SC 336]
(Para 20)

14. Mohan Lal v. Management of Bharat Electronics Limited [(1981) 3 SCC 225] (Para 10)

15.  Surendra Kumar Verma v. Central Government Industrial Tribunal-cum-Labour Court,
New Delhi [(1980) 4 SCC 443] (Para10)

16.  Hindustan Tin Works Private Limited v. Employees of Hindustan Tin Works Private Limited
[(1979) 2 SCC 80] (Para 10)

17. Workmen of Calcutta Dock Labour Board and another v. Employers in relation to Calcutta
Dock Labour Board and others [(1974) 3 SCC 216] (Para 10)
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Advocate(s): Mr. Gaurav Ag rawal, Advocate for the Appellant.




SUPREME COURT OF INDIA

(T.S. THAKUR AND R. BANUMATHI, JJ.)

COLLECTORSINGH - Appellant
VERSUS
L.M.L. LTD., KANPUR Respondent
For Detail judgment Refer:- [2014 STPL(Web) 728 SC =JT 2014 (12) SC 485 =2014
AIR(SCW) 6466 = 2014(12) SCALE 616]

(A) Constitution of India, Article 136 - Industrial Disputes Act, 1947, Section 2(00) and
11A- Dismissal - Quantum of Punishment - Compensation in lieu of reinstatement - From
contents of the apology letter written by the appellant it is discerned that the appellant has
made admission only with respect to thrbwing of the jute/cotton waste balls by mistake and
further stating that such a mistake would not be repeated in future and that he be pardoned
for the same - The letter nowhere states that the appellant was involved in the incident of
hurling abuses and using filthy language against his superior officer -Held that meré act of
throwing of jute/cotton waste balls weighing 5 to 10 gms may not by itself lead to imposing
punishment of dismissal from service -Find it difficult to fathom a reason for placing such
excessive reliance on the apology letter by the enquiry officer appointed for the departmental
enquiry as well as the courts below for justifying the punishment of dismissal from service -
Punishment of dismissal from service held to be harsh and disproportionate - Matter 20 years
old - By now the appellant must have attained the age of superannuation his year of birth
being 1955 - Alump sum compensation of Rs. 5 lacs allowed.

(B) Constitution of India, Article 136 - Special Leave Petition - Concurrent findings of
fact - Scope of interference - Jurisdiction under Article 136 of the Constitution is extraordinary
- Interference with the concurrent findings of fact recorded by the courts below is permissible
only in exceptional cases and not as a matter of course - Where the appreciation of evidence
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is found to be wholly unsatisfactory or the conclusion drawn from the same is perverse in
nature, in exercise of the jurisdiction under Article 136 of the Constitution, Apex Court may
interfere with the concurrent findings for doing complete justice in the case.

(Para10)

Cases Referred:

1. Davalsab Husainsab Mulla vs. North West Karnataka Road Transport Corporation, (2013)
10 SCC 185 [Para 6]

2. Dev Singh vs. Punjab Tourism Development Corporation. Ltd. & Anr., (2003)8 SCC9
[Para 11]

3. Om Kumar & Ors. vs. Union of India, (2001) 2 SCC 386 [Para 11]

4. Union of India & Anr. vs. G. Ganayutham, (1997) 7 SCC 463 [Para 11]

9. Ex-Naik Sardar Singh vs. Union of India and Ors., (1991) 3SCC 213 [Para 11]

6. Jai Bhagwan vs. Commissioner of Police & Ors. (2013) 11 SCC 187 [Para 12]

/. Ram Kishan vs. Union of India & Ors., reported in (1995) 6 SCC 157 [Para 13]

8. Rama Kant Misra vs. State of Uttar Pradesh & Ors., (1982) 3 SCC 346 [Para 13]

9. Ved Prakash Gupta vs. Delton Cable Ihdia(P) Ltd.; (1984) 2 SCC 569 [Para 13]

10. Mahindra and Mahindra Ltd. vs. N.B.Narawade, (2005) 3 SCC 134 [Para 1 4]




Important Supreme Court
Labour Judgments of 2015

Contractor labour engaged in canteen would be the workman of Air India for limited
purposes of Factory Act and not otherwise.

Whether the appellant-workmen employed by the contractor, to provide canteen facilities
“in the establishments of the Air India Ltd., can be said to be the workmen/employees of Air
India Ltd? In view of various earlier judgments, the Apex Court held that appellant-workmen
would be workmen of Air India Ltd. for limited purposes of the Factories Act, 1948 and not for
all the purposes, with these conclusions : (i) Solely on the principles of deemed status under
1948 Act, said workers would not be entitled to claim relief of regularisation, because the
Factories Act, 1948 does not govern the rights of contractor’s employees with reference to
appointment, seniority, promotion, dismissal, disciplinary actions, retirement benefits, etc.,
which are subject matter of various other legislations, policies, etc. (i) The doctrine of piercing
the veil cannot be applied in the given factual scenario. Hotel Corporation of India (HCl in
brief), despite being a wholly owned subsidiary of respondent no. 1 Air India Ltd., these two
companies are distinct legal entities. (iii) It cannot be concluded that the controller ‘Air India’
has avoided any obligations, which the appellant-workmen are legally entitled to. (iv) The
Articles of Association of HCI, in no way gives control of running said canteens to Air India
Ltd. In substance the exercise of control by HCI clearly indicated that the HCl is not a sham or
camouflage created by Air India Ltd. to avoid certain statutory liabilities. (v) The mere fact
that Air India has a certain degree of control over HCI, does not mean that these canteen
employees are the employees of Air India Ltd. (vi) There is no parity in the nature of work,
mode of appointment, experience, qualifications, etc. between regular employees of Air India
Ltd. and these canteen employees.

1. Ajudgment has to be considered in the context in which it was rendered and that a
decision is an authority for what it decides and it is not everything said therein constitutes
a precedent.

2. Itbe noted that an employee/workman works under the supervision and direction of his

employer, whereas an independent contractor is his own master bound by his contract,
but not by his employer’s orders.

3. Two of the well-recognised tests to find out whether the contract labourers are the direct
employees of the principal employer are: (i) whether the principal employer pays the
salary instead of the contractor, and (i) whether the principal employer controls and
supervises the work of the employees.

Balwant Rai Saluja & Anr. vs. AIR India Ltd. & Ors. 2014 11l CLR 751 (S.C.); (2014) 2

SCC (L&S) 804

. . st
—



7] 27
Oretr g™

The purpose of serving show-cause notice is to make employee available the charges
setup against him.

Requirements of fundamental purpose behind serving of show-cause notice is to make
the employee understand the precise case set up against him which he has to meet. The
notice should contain imputation detailing out alleged breaches and defaults committed and
also action proposed to be taken therefore.

Once show-cause notice is given and opportunity to reply to the show-cause is afforded,
itis not necessary to give oral hearing to the employee.

Show-cause notice is given to fulfil requirements of principles of natural justice. Should
meet two grounds- one-material grounds to be stated on which department necessitates an
action and two-particular penalty/action proposed to be taken.

Gorkha Security Services vs. Govt. of NCT of Delhi and others. 2014 (143) FLR 591 (S.C.)

Burden of proof for proving continuous service of 240 working days during
preceding 12 months lies upon the workman.

Adverse inference cannot be drawn against the Management for non production of
some of the documents. lllegality in the order of termination on account of non-payment of
retrenchment compensation does not necessarily attract reinstatement. Awarding reinstatement
is not feasible or desirable or possible when the employer has wound up its related business
activity. Goncept of lump-sum compensation in view of short length of service, long litigation
and closure of establishment or relevant job is appropriate looking to the totality of the
circumstances to meet the ends of justice. While recording proceedings under Industrial
Dispute Act, strict rule of Evidence Act are not applicable. Admission of zerox copy of the
document by the Management cannot be defaulted at belated stage.

Bhavnagar Municipal Corporation etc. vs. Jadeja Govubha Chhanubha & Anr. 2015 LLR
160 (S.C.)
Unless acquittal of employee by the Criminal Court is honorable, i.e. on merits,
departmental proceeding can proceed.

Writ Court is not entitled to go into the question of the adequacy of evidence as an
appellate court. Standard of proof in domestic enquiry is based upon preponderance of
Probabilities and not beyond all reasonable doubts as in criminal cases. Onus of proof rests
Upon the party éfleging the invalidity of an order. Maxim ommia praesumuntur rite esse acta,
allthings are presumed to be done in due form'. When a party produces a letter/document
for the first time before Division Bench of the High Court purportedly written by that party
itself to the opposite party demanding certain documents for his defense, alleging non-supply
ofthe documents, whereas the opposite party denies receipt of the same, onus shifts upon
the party who has produced the document to establish the fact i.e. to prove the very document.
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Interference under writ jurisdiction with finding of fact by the enquiry officer is not - |
permissible unless the finding is perverse or on the basis of no evidence. Interference by the
High Court with the order of dismissal only on the ground that it deprived the delinquent of his
livelihood is wholly untenable since the transgression of jurisdiction cannot be justified on the
ground of consequences.
GM. (Operation) S.B.1. & Anr. vs. R. Periyasamy. 2015 LLR 121 (S.C.)

Regularisation of easual or temporary or daily wager who has a long service to his credit
cannot be denied on the ground that his appointment was by not following the due process as
per policies of the company of the employer or it would amount to back door entry.

Aplea of fact, not taken before the Industrial Tribunal/Labour Court, would not be allowed
to be taken before the writ Court.

Long continuous casualization amounts to unfair labour practice in view of item No. 10,
part | of Fifth Schedule of Industrial Disputes Act, 1947. It was not open to the Division bench
to interfere with the Specific finding or unfair trade practice by the labour Court and confirmed
by the learned Single Judge.

Retrenchment without notice or pay and other benefits in terms of Section 25 F of the
Industrial Disputes Act, 1947 of any workman who has completed continues services for
more than 240 days in a calendar year is illegal being unfair labour practice.

Illegal retrenchment of any workman who has completed continued service for more
than 240 days in a calendar year may attract his reinstatement with back-wages.

Durgapur Casual Workers' Union & Ors. vs. Food corporation of India & Ors. 2015 LLR
219(5.C.)
Cancellation of trade union registration must be preceded by an enquiry forward by
show cause notice disclosing grounds for initiating action.

Registration of a trade union may be withdrawn or cancelled by the Registrar of Trade
Unions either on application of the trade union or on suo motu action taken by the Registrar.
Registration obtained by fraud or mistake may be cancelled by the Authority. No certificate
can be cancelled if granted by mistake due to incorrect assessment or non-application of
mind or mechanical act on part of the authority. No provision under section 10 for cancellation
of registration of trade union on application by any other party.

The official act of Registrar of certificate issuing either by mistake or due to incorrect
assessment or non-application of mind cannot be nullified by him under section 10. It can
only be rectified by the appellate authority or the Writ Court.

Word "any" in section 4 and 6 application form and the rules of the Trade Union under
section 6 of the Act can be considered as "all". This could mean that object of the Trade Union
was to operate in all types of industries in a district.

R.G. D'Souza vs. Poona Employees Union and another. 2015 (144) FLR 1 (S.C.)
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Abnormal delay in enquiry would make it ineffective. Submitting enquiry report after
12 years and dismissal on that basis would be gross and manifest failure of justice
leading to reinstatement.

Abnormal delay in submitting the enquiry report after 12 years without plausible explanation
to the inordinate delay may make the enquiry ineffective.

If the workman, held guilty of similar misconducts, were imposed lesser punishment of
stoppage of few increments, punishment of dismissal upon a single workman would not be
justified since it would be violative of principles of natural justice.

Order of dismissal after 14 years of commission of service of charge-sheet is not
appropriate.

Labour Court can interfere with the decision of the Management under section 11 of the
Industrial Dispute Act, 1947 only when it is satisfied that the punishment imposed is highly
disproportionate to the degree of guilt.

High Court can interfere with the order of the Labour Court/Tribunal under Articles 226
and 227 of the Constitution of India only when there has been patent perversity in the order of
the Courts subordinate to it or there has been gross and manifest failure of justice or principles
of natural justice have been flouted.

K.V.S. Ram vs. Bangalore Metropolitan Transport Corpn. 2015 LLR 229 (S.C. )
Reference can only made when industrial dispute exists or is apprehended.

Appropriate Government is having powers to make reference under section 10 of the
Industrial Dispute Act, 1947, only when an industrial dispute exists or is apprehended between
the parties. :

While answering the reference, the Industrial Tribunal/Labour Court has to confine its
inquiry to the question(s) referred since it does not have jurisdiction to travel beyond the
questions(s) or/and the terms of reference.

Since the reference of earlier set of workers was made to decide their absorption when
they were in service whereas reference of later set of workers was made when they were not
In service, therefore, later set of workers has no right to claim relief of parity with claim of
earlier set of workers.

Oshiar Prasad and Others vs. The Employers in relation to management of Sudamdih
Coal Washery of M/s. BCCL, Dhanbad, Jharkhand. 2015 LLR 254 (S.C.)

Before intended closure, 60 days notice is mandatory to be given to the Government by
the employer. Non-compliance would make the closure invalid attracting reinstatement with
back-wages.

Non-issue of mandatory notice for effecting retrenchment, in the prescribed from to the
Specified authorities of the State Government, is violation of section 25F of the Industrial
Dispute Act, 1947, attracting reinstatement with back-wages.

Before intending closure under section 25FFA of the Industrial Disputes Act, 1 947, the
employer is bound to give prior notice of at least 60 days to the State Government.
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Non-compliance of section 25FFA of the Industrial Disputes Act, 1947, would attract the
closure to be invalid resulting into Award of reinstatement with back-wages in favour of the
workman.
Non-preparation of seniority list OR non-display of seniority list is breach of the
provisions of section 25G of the Industrial Dispute Act, 1947 and Rule 81 of the Industrial
Disputes (Bombay) Rules, 1957, Justifying the} retrenchment of the workman to be
illegal.

Whenever a statute prescribes that a particular manner and also lays down that failure
to comply with the said requirement leads to a specific consequence, it would be difficult to
hold that the requirement is not mandatory and specified consequence should not follow.
Where a power is given to do a certain thing in a certain way, the thing must be done in that
way or not at all.

Non-compliance of statutory provisions is unfair labour practice for which the employer
is liable to be practice.

Retrenchment the workmen arbitrarily and unreasonably is an unfair labour practice.

Awarding full back-wages with consequential benefits is justified if the termination of
services of the workmen is in violation of mandatory provisions since such a termination
would be void ab initio in law and ineffective.

Any sympathy with a party which gambles in litigation to put off the evil day and when
that day comes, prays to be saved from its own gamble, is not justified.

Mackinon Machenzie & Company Ltd. vs. Mackinon Empioyees’ Union. 2015 LLR 337
(S.C.) '

When workman died due to fall of bonnet of the other vehicle of the owner, insurer is
liable to pay compensation. No matter if the deceased was not engaged for that particular
vehicle.

The Supreme Court of India is empowered to exercise its extraordinary jurisdiction
under Article 142 of the Constitution of India to do complete justice irrespective of any hurdle
created by the technicalities of law.

While deciding any controversy under the beneficial legislation wherein the sufferer
belongs to the lowest strata of society, the use of Article 142 of the Constitution of India for
providing benefit to the sufferer is justified.

When two vehicles belonged to the same insure, parked in the same space, it can be
safely stated that deceased worker was working on the other vehicle, only on the direction of
the employer, irrespective of his engagement not for that vehicle and, thus, the course of
employment of the owner of the vehicle(s).

As per section 4A (3) (a) of the Employees' Compensation Act, 1923, the rate of
interest is @ 12% per annum or at such higher rate not exceeding maximum of lending rates
of any scheduled bank.
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The Employees' Compensation Commissioner may direct the employer to pay penalty
not exceeding 50% of the amount of Compensation in addition to the amount of arrears and
interest.

Praveenbhai S. Khambhayata vs. United India Insurance Company Ltd. & Ors. 2015
LLR 352 (S.C.)

Less wages to daily wagers in comparison to permanent employees would be unfair
labour practice violating the principle of equal work, equal pay prohibited under the
law. :

Paying less wages and other benefits to daily wagers in comparison to permanent employees
is practicing unfair labour practice as defined under the Industrial Disputes Act, 1947, prohibited
under section 25(T) of the Act, amounting to statutory offence under section 25(U) of the Act
since it amounts to violation of principle of "equal work, equal pay" i.e. exploitation of the
workmen, not permissible under any law. ltis appropriate to treat the services of the daily-
wagers as permanent after 5 years of their initial appointment if the work being performed by
the daily-wagers was same as that of permanent workmen and working hours were same.
Discrepancy in wages of permanent and non-permanent workmen is not permissible in law.
There is no restriction in law for recruitment of workmen as daily-wagers.

Regularization of a daily wager after completion of 5 years continuous service is justified.
Umrala Gram Panchayat vs. The Secretary, Municipal Employees' Union & Ors. 2015 LLR
449 (S.C.) _

Enquiry is liable to be quashed if list of witnesses and documents are not supplied.

If relevant documents are not supplied either alongwith the charge-sheet or thereafter
during enquiry, on the basis of which charges were framed, the disciplinary proceedings are
liable to be quashed.

Enquiry proceedings are liable to be vitiated on amount of non-supply of list of documents
and witnesses.

Keeping in view the fact that Bank's money is public money, a huge amount of
Compensation which may work out to be Rs.40-45 lacs cannot be paid to an employee who
remained out of job on account of his illegal removal, for doing no work by evolving the
principle of 'no work' no pay'. o

Relief of awarding only a lump sum compensation of Rs.5.00 lacs to an employee who
remained out of job on account of his illegal removal is justified since he did not perform any
work for the Bank.

Bilaspur Rajpur Kshetriya Gramin Bank & Anr. vs. Madanlal Tandon. 2015 LLI;?_ 673(S.C.)
Dismissal not justified for go-slow and ‘willful disobedience’ if not fully provét'i’.';,; B

Charges of 'go slow' and 'wilful disobedience' (grave and serious in nature) if partially
Proved as per finding of the Labour Court and confirmed by the Industrial Court as well as
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High Court, would not be taken as grave and serious to justify punishment of dismissal from
service being disproportionate and severe to the gravity of the misconduct. Past record of 3
delinquent employee, if any, when not considered either at the time of issuance of charge
sheet or leading evidence in the domestic enquiry, its consideration at a later stage while
deciding quantum of punishment by the Disciplinary Authority is not sustainable.

Labour Court/Industrial Tribunal is empowered to grant such a relief, to achieve the
ends of justice, the basis of which has neither been pleaded by the workman nor brought on
record while recording evidence.

Nicholas Piramal India Ltd. vs. Harisingh. 2015 LLR 561 (S.C.)

Artificial termination of services of the workmen, working on jobs of perennial nature,
periodically after 85 days, is unfair labour practice prohibited under section 25T of the
Industrial Disputes Act, 1947 attracting penalty under section 25U of the Industrial
Disputes Act, 1947.

Overriding terms of earlier compromise while passing Award by the National Industrial Tribunal
is within its jurisdiction. Scheme framed pursuant to order in Special Leave Petition, passed
by the High Court, cannot override the Award passed by the Central Government Industrial
Tribunal. Passing of Award by the Central Government Industrial Tribunal on the basis of
earlier Award passed by the National Industrial Tribunal would not be having any infirmity.
Tamilnadu Terminated Full-Time Temporary LIC Employees'Association vs. Life Insurance
Corporation of India & Ors. 2015 LLR 668 (S.C.)

Act prohibits the employer from engaging casual or temporary employees for long
period without giving them benefits of permanent employees.

Industrial Disputes Act is made for settlement of industrial disputes and for certain other
purposes as mentioned therein. It prohibits unfair labour practice on the part of the employer
in engaging employees as casual or temporary employees for a long period without giving
them the status and privileges of permanent employees.

For attracting the provisions of section 25-G of the Industrial Disputes Act, 1947, the
workman is not required to prove that he had worked for a period of 240 days during twelve
calendar months preceding the termination of his service and it is sufficient for him to plead
and prove that while effecting retrenchment, the employer violated the rule of 'last come first
go' without any tangible reason. Section 25-H is couched in wide language and is capable of
application to all 'retrenched workmen' and not merely those covered under section 25-F of
the Act.

Ajaypal Singh vs. Haryana Warehousing Corporation. 2015 (145) FLR 425 (S.C.)
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Whether the V.R.S. is obtained by undue influence, coercion, fraud or not is a matter
of adjudication by making a reference.

Disputed questions of fact pleaded by the parties, as to whether the VRS was obtained
by the workmen under undue influence or coercion, warrant the adjudication of the dispute
effectively by the Industrial Tribunal/Labour Court.

An order passed by the Deputy Labour Commissioner, having delegated power, not
competent either to make the reference or to refuse to make the reference, is bad in law,
liable to be quashed.

Pure question of law can be raised at any stage of litigation.

New ground raising pure legal issue for which no enquiry or proof is required, can be
raised at any stage of the suit.

When a question of law is raised for the first time in a court of last resort, upon facts
either admitted or proved beyond controversy, it is not only competent but expedient, in the
interest of justice, to entertain the plea. :

M/s. Ariane Orgachem Pvt. Ltd. vs. Wyeth Employees' Union & Ors. 2015 LLR 783 (S.C.)
Condition precedent is either industrial dispute exists or is apprehended. Government
must also be satisfied that person whose dispute as being referred is a workman.
Appropriate Government must also be satisfied that person whose dispute is being referred is
aworkman. Dispute not between an employer and his workman is not an industrial dispute.
Such dispute can justifiably be refused to be referred. Order of reference open to judicial
review if it is shown that the appropriate Government had no material before it or had not
applied its mind to material before it. Refusal to refer a dispute can be challenged if it is
shown that industrial dispute exists or is apprehended. A reference will be subject to judicial
review also where no dispute exists or is apprehended.
No period of limitation prescribed under the 1947 Act. Limitation Act not applicable to proceeding
under the 1947 Act. Appropriate Government required to keep in mind whether dispute is still
existing or claim has become stale. Industrial Disputes cannot be said to exist unless demand
is made by the workman and it has been rejected by the employer.
No limitation is fixed to raise an industrial dispute. However, workman is required to show that
there is a dispute in presenti. If workman can give satisfactory explanation for laches and
delay and demonstrate that circumstances disclosed that issue is still alive, delay would not
come in his way. Else presumption would be that he has waived his right or acquiesced to the
act of the other and issue has become stale. Appropriate Government may refuse to refer a
Stale issue or Labour Court may also held that there is no industrial dispute. Very stale claim
should not be generally encouraged or allowed.

- Prabhakar vs. Joint Director, Sericulture Department and another. 2015 (147) FLR 341
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Majithia Wage Board Award and its effect
on Newspaper industry

Sudhakar Burgi(OAS) (S)

Director, State Labour Institute

The Working Journalists and other Newspaper Employees (Conditions of Service) and
Miscellaneous Provisions Act, 1955 (45 of 1955) (in short, the Act) provides for regulation of
conditions of service of working journalists and non-journalists newspaper employees. Sec-
tion 9 and 13 C of the Act, provide for constitution of two Wage Boards for fixing or revising
rates of wages in respect of working journalists and non-journalists newspaper employees il
respectively and the Central government has the power to form wage boards to review and
revise salaries of journalists and non-journalists. The Wage Boards for journalists and non- \
journalists newspaper and news-agency employees, are statutory Wage Board and all other
Wage Boards are non-statutory in nature.

Since 1955, the government has constituted 6 wage boards at regular intervals for the I

working journalists and non-journalist newspaper employees. The following table gives the
details of the constitution of wage boards and other relevant details: Il
Date on which
. Date of acceptance X
Sl Date of appointment | final report was ‘
Name of the Industry 5 of recomm- Remarks
No. of Wage Boards submitted to endation by Govt. L |
Govt.

T 2. 3. 4. 5. W G e ‘
iy | Yooe Bonrd for Wiy 02-05-1956 NA 11-05-1957 e e : i

(a) Wage Board for Working b i "
W | Jouinalists 12-11-1963 17-07-1967 27-10-1967

(b) Wage Board for Non- 1 Sl L

Journalists Newspaper 25-02-1964 17-07-1967 18-11-1967

Employees

(@) Wage Board for Working c i |

h 11-06-1975 onverted into one

Journalists 26-12-1980 man Tribunal on |
[Ul)) (b) Wage Board for Non- 13-08-1980 & 9" Feb,1979 |

Journalists Newspaper 06-02-1976 20-07-1281 (PaiBeg:: d\ls\;age

Employees

Wage Boards for Working iy
(IV) | Journalists and Non-Journalists 17-07-1985 30-05-1989 31-08-1989 Bac”g"(‘)’g;}"’age

Newspaper Employees ’

Wage Boards for Working 05-12-2000 . ,
(V) | Journalists and Non-Journalists 02-09-1994 25-07-2000 and Ma"'SBao”;‘;Nage

Newspaper Employees 15-12-2000

Wage Board for Working T
(V) | Journalists & Non-Journalists 24-05-2007 31-12-2010 11-11-2011 Majlgézxj\fage

Newspaper Employees :

.
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On January 7, 2014, a Supreme Court bench consisting of Chief Justice P Sathasivam
and Justices Ranjan Gogoi and S K Singh rejected various challenges by “management of
various newspapers” to the Justice Majithia Wage Board recommendations. In its judgment,
the bench ruled “the wages as revised/determined shall be payable from 11.11.2011 when the
Government of India notified the recommendations of the Majithia Wage Boards. All the
arrears up to March, 2014 shall be paid to all eligible persons in four equal installments within
a period of one year from today and continue to pay the revised wages froni April, 2014
onwards”.

The Majithia Wage Board based its recommendations submitted an extensive report. It
categorized newspapers into eight categories according to their revenues and suggested
seven groupings of employees i.e. from Group-lA to Group-6 according to designation and
seniority. Similarly, the board divided news agencies into four sets on the basis of their
annual revenues.

The Union of Journalists welcomed the judgment and opined that it is a step in the right
direction. It is to be noted that the recommendations impacts a large number of workers and
their families as India has more than 70,000 newspapers and over 690 satellite channels
(more than 80 are news channels) and is the biggest newspaper market in the world. Like in
every sector today the newspaper industry employs a large number of workers on contract
basis, making them vulnerable and taking away their right to wage a battle against the
management. It is the fear of loosing their jobs, which has prevented many to come out in
open and challenge the newspaper industry. Majithia Board has made recommendations for
the contractual as well as permanent staff too.

But the newspaper agencies wondered as to whether the industries are economically
viable to bear the burden as large sections of the print media are struggling with its very
existence in question due to ongoing increase in the usage of other media such as online,
television, radio? They are of the opinion that newspaper industry is the only industry in the
country to have a statutory wage board; even other sectors of the media, like TV, radio,

internet don’t and the employees working in these fields are not going to be benefited from
this wage board recommendations.
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AN ANALYSIS OF PROTECTED WORKMEN UNDER
INDUSTRIAL DISPUTES ACT WITH CASE LAWS.

SUSANTA DASH
ADVOCATE BHUBANESWAR

A protected workman in relation to an establishment means a workman who, being an office
bearer or member of the executive committee of a registered trade union connected with the
establishment, is recognised as such in accordance with rules made in this behalf. The
provision and the procedure to deal with the issue of protected workman as has been stated
in Industrial Disputes Act, 1947 and Orissa Industrial Disputes Rules is as under;

Section 33 (3) reads as follows:

" Notwithstanding anything contained in sub-section (2), no employer shalll, during the pen-
dency of any such proceeding in respect of an industrial dispute, take any action against any
protected workman concerned in such dispute—

(a) by altering, to the prejudice of such protected workman, the conditions of service appli-
cable to him immediately before the commencement of such proceedings; or

(b) by discharging or punishing, whether by dismissal or otherwise, such protected
workman.save with the express permission in writing of the authority before which the pro-
ceeding is pending.Explanation.—For the purposes of this sub-section, a "protected work-
man’, in relation to an establishment, means a workman who, being a member of the execu-
tive or other office bearer] of a registered trade union connected with the establishment, is
recognised as such in accordance with rules made in this behalf.

Rule-68 of Orissa Industrial Disputes Rules 1959 provides that every registered trade
union connected with an industrial establishment shall communicate to the employer before
the 30th September every year, the names and addresses of the officers of the union who
are employed in that establishment who should be recognised as protected workmen. Rule
68(2) makes it obligatory on the part of employer to recognize such number of workers as
provided u/s 33 (4) of the Industrial Disputes Act, 1947, as 'protected’ for a period of 12
months, within fifteen days of receipt of the proposal from the union.

As per Section 33 (4) of the Industrial Disputes Act, 1947, the number of workmen to
be recognised as protected workmen shall be one per cent of the total number of workmen
employed therein subject to a minimum number of five protected workmen and a maximum




number of one hundred protected workmen. Where the total number of names received by
the employer exceeds the maximum number of protected workmen, admissible for the estab-
lishment, u/s 33(4) of the Act, the employer shall recognise only such maximum number of
workmen as "protected".

Where there are more than one registered trade unions in the establishment, the
maximum number of protected workmen shall be distributed among the unions in such a way
that each union shall have representation as protected workmen in proportion to the member-
ship of the unions. If the number of protected workmen allotted to a union is less than that
proposed by the union, the union will have to select from the proposed list the names of such
persons who should be recognised as protected workmen and intimate the names to the
employer within five days.

Rights of Protected Workmen

During the pendency of any Conciliation Proceedings, the Industrial Disputes Act,
1947, grants special privileges and protection to Office bearers of recognized Unions vide
Section 33(3) & (4) of the Act. The Explanation to Section 33(3) defines a Protected Work-
man as a 'workman who is a member of the executive or other office bearer of any registered
recognized trade union connected with the establishment'. According to Section 33(3) 'no
employer shall take any action against any Protected Workman by altering his service condi-
tions before commencement of conciliation proceedings; or discharge/punish him during
pendency of such proceedings', except with 'express permission obtained in writing from the
authority before which the proceeding is pending'.

Therefore, once the union makes its choice of protected workmen and communicates
it to the employer by the due date, Rule 68(2) casts a mandatory obligation that the employer
shall recognise those workmen as protected workmen. In view of the mandatory language of
Rule 68(2), the employer can refuse to recognize the nominated protected workmen, only if
the nominated number exceeds the permissible limit, provided under Section 33(4) of the ID
Act. Ll |
(a) by altering, to the prejudice of such protected workman, the conditions of service appli-
cable to him immediately before the commencement of such proceedings; or
(b) by discharging or punishing, whether by dismissal or otherwise, such protected workman,

save with the express permission in writing of the authority before which the proceeding is
pending.

Section 33 gives a workman in pending dispute a protection against victimization. As
observed in Sharma Vs SBI (AIR 1968 SC 985), it ensures a fair and satisfactory enquiry of




an industrial dispute undisturbed by any action on the part of the employer which could
create fresh cause for disharmony between him and his employees.

Right to get service conditions to be unchanged during pendency of dispute is available not
only to protected workmen but to every workman on whose behalf the dispute has been raised
and includes those who would be benefited by the award fNew India Motors Vs. Morris (AIR
1960 SC 875)]. Therefore, the matter in respect of which the change in service conditions
took place should have been connected with the dispute and that the workman affected by
such change in service condition should have been concerned with the dispute pending
[Premier Tyres Ltd Vs Bhaskaran Nair (1979 Lab.l.C.549.Ker)J.

Inthe case of MANAGEMENT OF BATRAHOSPITAL & MEDICAL RESEARCH CEN-
TRE Versus GOVT. OF NCT OF DELHI &ANR(LLR-20i3-378), the Delhi High Court held that
"Once, it is found that the communication by union for declaring protected workman stood
served on the employer and the employer has maintained a quietus and did not object to the
communication of the Union as to 'protected workmen' for the year and/or did not raise, any
dispute, the person so named communicated stood accepted as 'protected workman' from
the date of receipt of such communication by the management from the union u/s. 61 (1) of
.D. Rules and the employer cannot raise other disputes in the proceeding under Rule 61 (4)
of .D. Rules. '

Remedy for employer

If an employer wants to take action against a protected workman during the pendency of a
conciliation proceeding, before the Conciliation Officer, Board, Arbitrators, Labour Court,
Tribunal or National Tribunal, he should get express permission from the conciliation Officer,
Labour Court or Tribunal, as the case may be, by applying in prescribed form. It may be
remembered that application for approval should be made before the action for change in
service conditions or discharge or dismissal, as the case may be, becomes effective [McKenzie
& Co Vs Workmen(AIR 1959 SC 389)] At the same time, during the pendency of application
for dismissal of a worker u/s 33, the employer can place him under suspension.

The management is entitled to decline recognition as protected workman to a person
nominated by the union, if any disciplinary proceeding is pending against such workman.
Union certainly cannot exercise their power under Rule 68(1) to give immunity to an em-
ployee against whom disciplinary proceedings initiated by the management are pending, by
nominating his name for recognition as protected workman HLL Lifecare Ltd. v. Hindustan
Latex Labour Union (AITUC), W.A 1171 of 201 0]. Therefore, according the new interpretation
of law, an office bearer of the Union facing disciplinary proceedings is not entitled to be




nominated by the Union for recognition as protected workman and the management is abso-
lutely within their powers to decline recognition to such an office-bearer under sub-rule (2) of
Rule 61 of |.D. Rules. ltis held that "it is upto the management to consider whether any of the
office-bearers nominated by the union is undesirable or ineligible for recognition and if they
find so for valid reasons, they are free to reject the nomination of such office-bearer. If the
management declines to recognize any office-bearer as protected workman, it is for the
Union to either contest the same by raising a dispute before the Conciliation Officer con-
cerned as provided under sub-rule (4) of Rule 61 of the I.D. Rules whose decision shall be
final and binding.
Conclusion

Sub-sections(i), (2) & (3) of Section 33 of the Industrial disputes Act impose a prohibi-
tion or a condition on the employer to alter/change the service conditions of any workman or
to dismiss/discharge him during pendency of conciliation or adjudication proceedings with-
out obtaining approval from the concerned authority. There is no distinction between an
ordinary workman and a protected workman so far as Sub-Sec.(i) is concerned. But the
distinction is only with regard to sub-section (2) & (3). While Sub-section (2) permits an
employer to pass an order of dismiss/discharge against any workman in respect of a miscon-
duct committed by any'workman but enforce it after obtaining approval from the concerned
authority, subsection (3) says \f such workman is a protected workman, the employer cannot
pass an order even in respect of a misconduct not connected with the dispute without first
getting approval from the concerned authority. This distinction in the provisions of the Act has
been made, because the legislature was anxious for the healthy growth and development of
trade union movement, and it desired to ensure that trade union representatives dre protected
from all sorts of victimisation and unfair labour practices during the pendency of any pro-
ceedings. From the provisions of Section 33(3), it is manifest that the section imposes an
unqualified ban on the employer with respect protected workmen, from discharging or pun-
ishing the workman by dismissal or otherwise, whether it be for some misconduct or for any
other reasons. It further enables the workmen to have collective bargaining strength to coun-
tenance the unwarranted victimisation and give fillip to collective bargaining power with their
employers.




“STRIKE IS A WEAPON OF COLLECTIVE BARGAINING” ,
By :— K. Ramagogarao, Lecturer in Law, D, No. 2-10-1 Mukuram Pura, Karim Nagar 505002,

Introduction :

. The strike has had many meanings at different
times and places. It has been seen by Friend and Foe,
like as leading to an uprising by the working class
against a capitalist society. Carletion Parker saw the
strike as the pugnacity to be expecied Psychologically
from Economic suffering and social humiliation.!

The ordinary every day meaning of “STRIKE"
seems to be the notion of stoppage of work by
employees to enforce a demand on an unwilling
employer.

Statutory Definition of Strike :

It is provided by Section 2(g) of the Industrial
Disputes Act, 1947. According to this definition strike
means “Cessation of work by a body ol persons
employed in any industry acting in combination or a
concerted refusal of common understanding of any
number of persons who are or have been so employed
to continue to work (or) to accepl employment,” 1t

will be seen that according to this definition the

essential elements of a strike are,
1. Plurality of workmen.
2. Stoppage of work (or) Refusal 1o work, and -
3. Combination {or) Concerted action.

Oftenly strike was quoted as a weapon.in the armoury
of workmen (or) strike is a weapon of collective
bargaining. But before analysing the concept of strike
as a weapon of collective bargaining it is customary to
know what is meant by collective bargaining,

What Is colléctive bargaluing : :

Collzctive bargaining is a technique adopted by the
organisation of workers and employers collectively to
resolve their differences with (or) without assistance
of a third party. Its ultimate aim is to reach some
seitlement acceptable to both the parties involved in
labour management relation.?

l. Dunlop and Chamber Law, Frontiers of Collec-
tive Bargaining, p. 101.

3. Arya, V.P. Strikes and lock-outs law and
practice (2nd Ed.), p. 11

3. Bhatia 8. K. : Collective Bargaining Theory and
Practice of effective industrial relations, p. 19.

The concept of collective bargaining wos coined by
Sydney and Beatric Webb in their famous Book,
“INDUSTRIAL DEMOCRACY?" first published in
the year 1897, Later it was popularised by “Samul
Gompers” in United States of America, The idea of
collective bargaining emerged as a result of industrial
conflict and the growth of the Trade Union move-
ment.

It is called Collective because the employees as a |
group select representative to meet and discuss

- differences with the employer. Collective bargaining

is opposite of individual bargaining which takes place
between management and a worker as an individual
apart from his fellow employees.?

The phrase collective bargaining is made up of two
words Collective, which implies group action through
its representatives and Bargaining, which suggests
haggling (or)} negotiating. The phrase therefore
implies “Collective negotiation of a contract between
managements representatives on one side and those of
the workers on the other.? ‘

In India, the first Collective Bargaining Agreement
was concluded in 1920 at the instance of Mahatma -

~ Gandhi to regulate labour management relation

between a group of employers and their workers,in the

Teatile Industry in Ahmedabad.

Need of collective bargaining : kst

Collective bargaining is important for a number of

reasons as explained under: .

I. It provides a method for the regulation of the
conditions of those who are directly concerned
about them. :

2. It provides a solution to the problem of sickness
in industry and ensures old age pension benefits
and other fringe benefits.

3. It 15 a system which establishes, revises and
administers many of the rules which govern the
workers place of work.

4. Mamoria and Dr. Mamoria Satish : Dynamics of
Industrial Relations, p. 523.

5. Bakke and Kerr: Unions Management and
Public, p.254. i
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4. A procedure which determines the quantum of
compensation which influcnces the distribution of
economic ills, and

S, It is 0 method of scttling disputes.

Sirike as a weapon of Collective Bargaining :

In the early days of labour jurisprudence strike is i
weapon in the armoury of workmen. But nowit i fiol.
So strike became a weapon of all to meet his demands
as it puts an immediate pressure on the employes {or)
management and paves away for negotiation and
concilistion which ultimately leads to settlement.
Henee in the present days workers, Doctors, Liywers
are using strike as weapon tosctile their disputes [or)
matters at an early date. The glaring examples for this
are. the 1991 Indian Express workers strike in Andhru
Pradesh: The A.P.N.G.0'% strike inthe year 1987 the
Doctors strike in Bangalore in the year 1992, Lawyers
strike in the 1989 in the State of AP, and Narmad
Dam workers strike eic. :

We are adeveloping country where rapid industria-
lisation is @ sine qua non. Industralisation afforded
oppartunities to the workers 1o unite and assert tieir
rights and to protect for betier service ‘conditions.
Syrikes and lock-puts came o be recognised as the
legitimate weapons in the armoury of the labour and

cmployer respectively in the pracess of Collective

Bargaining b
Regently the Supreme Court has observed thit the

neeessity o form Union is obviously for voicing

demands and grievances of labourers, The strength of
- a Trade Union depends on its membership and
therefore arc-able to bargain more effectively, with
their managements, The bargaining power would be
considerably reduced il it were not permilied to
dentomstraie, There are different modes of demon-

& Choudhary Prakash: Strikes: Present Rele-

vunee-] published in tinancial express, dated 13-
10-1991.

Cyather than good. The samé was expressed by |

sration and strike is one such mode of demonstra- |
tion,” : -

Though strike is recognised 45 a weapoii of collec-
tive bargaining sometimes strike do harm to labour

g

\tahatma Gandhi in the {ollowing words:
+| HAVE STUDIED S0 FAR AS I CAN. THE
STRIKES IN BOMBAY, A STRIKE AT TATA
IRON WORKS, AND THE CELEBRATED
STRIKE OF THE RAILWAY LABOURS INTHE
PUNJAB, THERE WAS A FAILURE IN ALL
THESE STRIKES.
4o 10 make a strike as a successful strike and o weapon,
ol collective barpaining a few suggestions to improve’
the method ares o E
I, Theeffect of the strike mainly depends upon th
arength of the Union bargaiming power and the.
lcadership. So far more Jawful and effective sirike n
healthy Trade Union and good leadership are sine guo.
nen. s ‘ :
3. There should not be uny multiplicity of tht
Trade Unions. Because it weakens the bargaining
the basic message of a Trade Union s *Unity among
the workers,” E
1. So for better use of the. weapon of strike ont
Union in one industry is supgestable. |
4 For further development of the method 0
enactment in this regard to regulate the process ol
bargaining is required, |
Then only actual aim of the “Strikes” can b
achieved and it can be used as an active tool (of
weapon of collective bargaining as said by Prol
Robert E. Mathews. )
“The Strike is itself a part of the bargaining proces
[t tests the cconomic bargaining power of each il
and Torces cach 1o Tace squarely the need it has ld
others! » . _, |
TORR Ny Umones Indi, 9T b [
MR 1990 SC 1. |
. Gandhi M. K. Strikes (1961), p- 13 1
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DOES THE INDUSTRIAL RELATIONS
- MACHINERY NEED OVERHAULING??

Dr. H.K.Swain*
Introduction:

~ Economic progress of a country is vitally wedded with industrial peace and harmony. The
National Commission on Labour (1969) observed that the concept of ‘industrial peace’ is somewhat
negative and restrictive. It emphasized absence of strife and struggle. The Commission, therefore,
preferred to describe its approach in quest of ‘industrial harmony’ to ‘industrial peace’. It observed
in this regard:

“A quest for industrial harmony is indispensable when a country plans to make economic
progress. [t may sound platitudinous but it nevertheless true that no nation can hope to survive
in the modern technology age, unless it is wedded to industrial development and technology
advancement. Economic progress bound up with industrial harmony for the simple reason that
industrial harmony inevitably leads to more co-operation between employers and employees,
which result in better productivity and thereby contributes to all-round prosperity of the country.
Healthy industrial relatiohé, on which industrial harmony is found, cannot therefore be regarded
as a matter in which only the employers and employees are concerned; it is of vital significance to
the community as a whole.”

Industrial disputes: As Conceived

Industrial disputes exist since inception of industrialization as industrial activities are
concerned with employers, employees, government and various other bodies working in the
economy world. Each and every party in the industry tries to protect its own economy and other
interests giving rise to industrial disputes. There was no specific settlement machinery for
settlement of industrial disputes during the infancy of industrialization. The first enactment dealing
with the settlement of industrial disputes was the Em ployers’ and Workmens’ Disputes Act, 1860.
This Act weighted much against the workers and was therefore replaced by the Trade Disputes
Act, 1929. The Act of 1929 contained special provisions regarding strikes in public utility services
and general strikes affecting the community as a whole. The main purpose of the Act, however,
was to provide a conciliation machinery to bring about peaceful settlement of industrial disputes.
The Whitely Commission (1929) made in this regard the perceptive observation that the attempt
to deal with unrest must being rather with the creation of an atmosphere unfavorable to disputes
that with machinery to disputes than with machinery for their settlement.




The development of industrial law in this country was taken under the stress of emergency
caused by the Second World War. Rule 81-A of the Defense of India Rules was intended to provide
speedy remedies for industrial disputes by referring them compulsorily to conciliation or
adjudication, by making the awards legally binding on the parties and by prohibiting strikes or
lock-outs during the pendency of conciliation or adjudication proceeding and for 2 months
thereafter. The rules also put a blanket ban on strikes which did not arise out of genuine trade

disputes.

With the termination of the Second World War. Rule 81-A was about to lapse on 1 October,
1946, but it was kept alive by issuing an Ordinance in the exercise which gave birth to adjudication
machinery (the Industrial Tribunal and Appellate Tribunal).

Industrial Dispute(s): As Understood:

According to the sec. 2(k) of the Industrial Dispute Act — ‘Industrial dispute’ means any

dispute of different between —

(i) Employers and workmen, or

(i) Workmen and workmen, which is concerned with-

(a) theemploymentor non-employment

(b) the terms of employment, or

(c) the conditions of labour, or any person

(iii) Employers and employers and between employers and employers

On real and substantial difference, the term industrial disputes connotes difference having
some elements of persiS’tency and continuity till resolved and is likely, if not resolved, to endanger
the industrial peace of the undertaking or the community. When parties are at varience and the
dispute of difference is connected with employment or non-employment or the terms of employment
or with the conditions of labour, there comes into existence an individual disputes [Shambhu Nath
Ghoyal v. Bank of Baroda, (1978) 2 S.C.C. 355]. The expression ‘term of employment’ would ordinarily
include only the contractual terms and conditions but those terms which are understood and applied
by the parties in practice or habitually or by common consent without ever being incorporated in
the contract are also included [ Workmen v. Hindustan level Itd., (1984) |.S.C.C. 392[.

Dispute of every nature connected with employment or non-employment comes within
definition. Under Sec. 2(k), every dispute or difference between an employer and his workmen
which is connect with their employment or non-employment, or with the terms and conditions of
their employment is an ‘industrial dispute’. The definition covers every dispute between the
employer and his workmen, which is connected with the service of workmen or with the benefits
and previleges incidental to that service [Western India Automobile Assn. v. Industrial Tribunal,
Bombay, A.L.R (1949) F.C. 111.]

According to the decision in Western India Automobile Assn. vs. Industrial Tribunal, Bombay,
A.L.R (1949) F.C. 111, any dispute connected with employment or non-employment would ordinarily
cover all matters that require settlement between workmen and employers, whether those matters
concerned the cause of their being, out of service or any other question. The question whether a
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person has been superseded or not., whether he was entitled to promotion or not, whether a person
was wrongfully retrenched and whether there was wrongful refusal to reinstate are all questions
| which would be comprehended within the meaning of the words ‘employment or non-employment’
| appearing in clause (k) [Upper Doab Sugar Mills Ltd. vs. State of U.P, (1962) 1 L.L.J. 1]
Parties to the dispute must have direct interest. The person regarding whom the dispute is
raised must be one in whose employment, non-em ployment, terms of employment, or conditions
| of labour, as the case may be, the parties to the dispute have a direct or substantial interest. Even
’ when the persons regarding whose employment a dispute is raised are not ‘workmen’ within the
| meaning of Sec. 2 (s), the dispute is an industrial dispute within the meaning of Sec. 2(k) if it is
[ raised by the workmen or the em ployer and they as a class have 3 direct or substantial interest in
| the person about whose employment the dispute is raised [Workmen of Dahingeapura Tea Estate
' v. Dahingeapura Tea Estate, A.|.R. (1958) S.C. 1026].

Limitations of definition. The definition of ‘industrial dispute’ contains two limitations:

First, the adjective ‘industrial’ relates the dispute to an industry as defined in the Act, and |

Secondly, the definition expressly states that not disputes and differences of all sorts but I
only those which bear upon the relationship of employers and workmen and the terms of ‘
employment or non-emplyment and the conditions of labour are contemplated.

Disputes may relate to production and distribution of materials goods and services. Primarily ‘
industrial disputes occur when the operation undertaken rests upon co-operation between
employers and employees with a view to production and distribution material g00ds, i.e., wealth, I
but they may arise also in cases where the co-operation is to produce material service. In Safdarjung
Hospital v. Kuldip Singh Sethi, A.I.R. (1970) S.C. 1407, the Supreme Court interpreted the material
services as those which involve an activity carried on though co-operation between the employers
and employees to provide the community with the use of something such as electric power, ‘
Water, transportation, mail delivery, telephone and the like. But in Bangalore Water Supply & i
Sewerage Board vs. A. Rajappa, A.l.R. (1978) S.C. 548, the scope of materials services has been
greatly enlarged to include production and/or distribution of goods and services calculated to
satisfy human wants and wishes (not spiritual or religious but inclusive of material things or
services geared to celestial bliss, e.g., making on a large scale, prasad or food).

Adispute is an ‘industrial dispute’ only when it arises in any activity which is an ‘industry’
as defined in Sec. 2(j) of the Act [D.N. Banarjee v. P.R. Mukherjee, A.I.R. (1953]5.C. 58].

Dispute arising after closure of an establishment not an industrial dispute. A dispute arises
after an establishment has been closed down is not an industrial dispute, and it is not competent
to refer it for adjudication. But if the dispute has arisen while the establishment was still running
it can be referred for adjudication even through tat the date of reference the establish ment ceased
to exist by reason of its having been closed down [Pipraich Sugar mills Ltd. v. Pipraich Mazdoor
Union, A.L.R. (1957)s.cC. 95].

Individual and Collective Disputes:
The industrial disputes may be (1) individual disputes, or (2) collective disputes.
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The disputes about reinstatement, compensation for wrongful dismissal, etc., are individual
disputes. Sec. 2-A provides that where any employer discharges, dismisses, retrenches or otherwise
terminates the services of an individual workmen, any disputes or difference between that workmen
and his employer connected with, or arising out of, such discharge, dismissal, retrenchment or
termination shall be deemed to be an industrial dispute even if no other workmen nor any union
of workmen is party to the dispute. Sec. 2-A contemplates a dispute arising out of discharge,

dismissal, retrenchment or termination of an individual workman and not other conditions [B.K

Sharma v. State of U.P., (1976)30 F.L.R. 280].

A dispute may become an industrial dispute if other workmen take it up. A dispute may
initially be an individual dispute. The workmen may make that dispute as their own on the grond
that they have a community of interest and are directly and substaintialy interested in the condition
of employment. It is immaterial whether the individual workman was a member of the union or
not when the cause arose [Western India Match Co. Ltd. v. Western India Match Co. Workers’
Uion, (1970) 2 L.L.J. 256].

A collective dispute may relate to any of the following matters:

(a) Wages, bonus, profit-sharing, gratuity, compensatory and other allowances

(b) Hours of work, leave with wages, holidays

(c) Rules of discipline, retrenchment of workmen, closer of establishment, rationalization.

All collective disputes are industrial disputes.

The following have been held to be ‘industrial disputes’ as per the apex Court’s decisions:

1.  Dismissal of workrhan [Birla Bros. v. Modak, (1948) 1 L.L.J. 481)]. The definition of ‘workman’
in Sec.2 (s) of the Act is wide enough to include a dismissed workman.

2. Adispute as to bonus [FW. Heiglers & Co. Ltd. v. N.C. Chakravarty, A.L.R. (1949) F.C. 142].

3. A dispute which can validity be referred for adjudication to an Industrial Tribunal as to
compensation for wrongful dismissal [Indian Paer Co. Ltd. v. Indian Paper Pulp Workers’
Union, A.L.R. (1949) F.C. 148]

4. A dispute as to whether a lock-out declared by an employer is justified and whether the
workmen are entitle to wages or compensation for the period of the lock-out [Shammuggar
Jute Factory v. S.M. Modak, ALR. (1949) F.C 150] .

5. Adispute as to reinstatement of a dismissed workman and wages for the period of discharged
[Western India Automobile Assn. v. Industrial Tribunal, Bombay, A.l.R. (1949) F.C. 111].

6. A failure of the part of an employer to reply to a letter of demand sent by the workman
[Triangular Motors Itd. v. Their Workman, (1949) L.L.J. 79].

7. Turningdown by an employer of a polite request made by the employees [Shree Minakshi
Mills v. State of Madras, A.l.R. (1954) Mad. 143].

8.  Adispute between an employer and the workman as to the number of persons who copuld
be required to work a particular machine consistently with their safety [Model Mill Nagpur
Itd. v. Dhaarm Dass, A.I R. (1958) S.C. 311].

9. Adispute relating to modification or revision of a production bonus scheme [Titaghur Paper

Mills CO. Ltd. v. Its Workmen, A.I.R.{1959) S.C. 1025].




10.  Adispute as to modification of revision of a certified standing order [Guest Keen, Williams
(Pvt) Ltd. v. PJ. Sterling, A.I.R. (1959) S.C. 1279].

11.  Evenwhena person directly affected by a dispute is not a ‘workman’ under the employer at
the relevant time if the dispute is raised by a body of the workmen or by a union representing
them, and it relates to employment or non-employment [Kays Construction Co. (Pvt.) Ltd. v.
Its Workmen, A.1.R. (1959) S.C. 208]. :

12. Adisputes on lock-out in disguise of closer [Express Newspapers (Pvt.) Ltd. v. Workmen,
A.lR.(1963)S.C.569].

13.  Adispute regarding contract labour [Standard Vacuum Refining Co. v. Workmen, A.1.R. (1960)
S.C. 948].

14. A demand for modification of standing orders [Shahdara Delhi Saharanapur Light Rail. Co. v.
S.S. Rail. Workers’ Union A.1.R. (1969) S.C. 513].

15.  The espousal of an individual dispute by an unregistered union comprising a substantial
number of workmen, pertaining to the dismissal of workmen [Pradip lams Works v. Workmen
of Pradip lamps Works, (1970) 1 L.L.J. 507].

16. Adispute pertaining to 2 workmen regarding their destination espoused can be called as an
industrial dispute; _

To summarise the elements of definition, the National Commission on Labour states:

“Industrial dispute” means any dispute or difference between employers and employees
or between employers and workmen, or between workmen and workmen, which is connected
with the employment, no'ﬁ—employment or terms of employment or with conditions of labour, of
any person”, '

The definition has five components:

()  Thedispute must be between “employer” and “employees”.

(i) Between workmen and workmen

(iii) Between employer and employer

(iv) Thedispute must be related to or connected with (a) employment, (b) non-employment, (c)
terms of employment (d) conditions of labour of any person.

(v)  The key part of it’s the dispute must be in an industry.

Industrial disputes arising out of dismissal and discharge or termination of services of an
individual workmen shall be deemed to be an industrial dispute whether it is raised by the union
or the workmen. The affected workmen can himself raise the dispute directly. Also a trade union
functioning in the establishment can, however, raise such a dispute even if the workmen joined
that union after his dismissal.

The industrial disputes can only be raised by the registered trade union. If there is no such
trade union it can be raised through five elected representatives of workmen. Besides, the workmen
can raise dispute affecting to his employment conditions. The position of law was before insertion
of Sec. 2A. But at present an individual workman can raise his dispute.

Causes of Industrial Disputes:
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The causes of industrial disputes are classified under seven categories according to Labour

Bureau, Shimla. Those are related to employment, non-employment conditions of services and
other labour matters (1958).

1.

¥

Personnel Matters: Employment conditions, discharge, dismissal, retrenchment, violation
of agreement, methods of job-evaluation, discipline in industry closure, closer compensation,
promotion, demotion, job security.

Wages: dearness allowances, demand for higher wages, methods of deductions few wages,
fringe benefits, wage revision.

Bonus: Profit sharing bonus, productivity linked bonus, legal bonus, attendance bonus.
Working Conditions: Methods of production, proper conditions of machinery introduction
of new technology, work place environment, (light, ventilation, easy access).

Shift Work: Allotment of shifts, night shift allowances, hazadious aspects with shift work.
Leave and Holidays: Mode of grant of leave, holidays, wages during leave due, national
festival holidays.

Interpretation of standing orders: Classification of workers, gradation of employees, benefits
as per the grades of employment, interpretation of ambiguous clauses in standing orders.

As traditionally classified by Prof. G.P. Sinha and Dr. P.R.N. (P.236), the causes are as follows:

I
(1)
a)
b)
c)
d)
e)
(2)
a)
b)
c)
d)
(3)

Economic:

Division of fruits of the industry.

Wage structure and demand of higher wages,
Methods of job evaluation,

Deductions from wages,

Incentives,

Fringe benefits.

Methods of production and physical working conditions
Working conditions,

Machinery

Lay outs of the machinery

Changes in products

Terms of employment

Hours of work, shift working, promotion, demotions, lay off, retrenchment, discharge, dismissal,

1.
a)
b)
c)
d)
e)

f)

job security.

Institutional:

Recognition of union,

Membership of union,

Subjects of collective bargaining,

Union security,

Subjects to collective bargaining,

Unfair practice (both by union and management).
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ill.  Psychological:

a)  Class of personalities

b)  Behavioral maladjustments,

c)  Demands of recognition of worker’s rights

d)  Authoritarian administration,

e)  Lackof scope for self-expression and participation

f)  Undue emphasis on discipline

IV.  Denial of legal contractual rights:

a)  Non-implementation of labour laws and regulations, standing orders, adjudication of awards.
b)  Violation of collective agreements, wage boards, recommendations, customary rights etc.
Works Committee — What does it do? : Does it need to continue!!

In any industrial establishment in which one hundred or more workmen are émployed on
any day of the preceeding 12 months, the appropriate government may direct to constitute a
‘works committee’. Such committee shall consist of equal number representatives of workmen
and management employed in the establishment. The workmen’s representatives are to be chosen
in the prescribed manner from among the workmen of the establishment in consultation with
the registered trade union, if any. The representative of workmen, under any circumstances, be
less than the number of representative of employer. The role of the committee is “to promote
measures, good will and amity” between the parties. It is a preventive body to industrial dispute
and tries to smoothen the relationship during friction between parties in order to being industrial
harmony. The committee cannot interfere on the issues related to terms of employment,
recognition, wags, bonus and on any financial matter. This is an advisory body and can act as a
channel for joint consultation. The Indian Labour Conference in 1957 drew up an illustrative list of
terms which are dealt with by the works committee. Those are: (i) conditions of work such as
ventilation, lighting, temperature and sanitation including latrines and urinals, (i) amenities such
as drinking water, canteens, dining rooms, medical and health services; (ii) safety and accident
prevention, occupational diseases and protective equipment; (iv) adjustment of festival and
national holidays, (v) administration of welfare and fine funds, (vi) educational and recreational
activities; (vii) promotion of theft and savings, and (viii) implementation and review of decisions
arrived at meeting of works committee.

The following matters can not be brought within the purview of activities of works
committee. (i) Wages and allowances. (ii) Bonus and profit sharing bonus, (iii) rationalization and
matters connected with workload; (iv) matters connected with fixation of standard labour force,
(v) programmes of planning and developments, (vi) matters connected with recruitments and lay
off; (vii) victimization of trade union activities (viii) Provident funds gratuity leave and national
festival holidays, (x) Incentive schemes, and (xi) housing and transport services.

Conciliation Officer: Does it need replacement??
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The purpose of conciliation under ID Act, 1947 and under similar state Acts is to bring
about a settlement of disputes through third party intervention. The conciliation machinery can
take a note of a dispute or apprehended either in its own or when approached by either of parties.
Under ID Act, conciliation is compulsory in public utility services and in case of non-public utility
services those are secondary. With a view to have expeditious conciliation proceedings, fourteen
days time limit has been prescribed for conciliation officer and two months in case of Board of
Conciliation. A settlement arrived at in course of conciliation is binding in both parties and such
period as may be agreed upon by the parties. If any period is not agreed upon, minimum six
months for operation of settlement or till the period is terminated by either of the parties in
writing. The conciliation is the best sort of institution for settlement of industrial disputes. It’s a
persuasive body and its needs to exist in the present context.

The appropriate Government may appoint conciliation officers for any specified industries
or in a specified area or for individual establishment either permanently or temporarily.

The duties of the conciliation officers are to investigate and negotiate the disputes for the
purpose of bringing out a settlement or otherwise. He can also mediate to bring the parties to a
amicable settlement in an industry. His main functions are:

(i)  To pursue the parties and suggest the parties as a conciliator, mediator, negotiator, adviser,
counselor, like a friend, philosopher well wisher and a guide.

(i) To collect information from parties and through other sources to well acquaint with the
situation and the problem/ issues with proper understanding of different position of the
parties. h

(iii) He should not be governed by any personal bias on either of the parties.

(iv) _His duties to promote peace and harmony to prevent industrial unrest.

(v) He admits the dispute into conciliation and intimates the parties in wrltmg and can specify
the date of commencement of the proceeding. In case of public utility services (PUS), heis
bound to admit the dispute and initiate the conciliation proceeding soon after he receives it
officially and can intimate the parties. |

(vi) Heis to conduct conciliation in free, fair and cordial atmosphere.

(vii) He must have been satisfied that the industrial dispute exists between the parties or there
is an apprehension of dispute.

(viii) He cannot compel the parties to agree upon any decision and settlement through coercive
method.

If the settlement is not arrived at, he will prepare a failure report and will submit to the
appropriate Government for adjudication with suggestions along with reasons of failure of the
conciliation machinery. Although conciliation proceedings are undertaken as per the legal provisions
under ID Act 1947, the conciliation officer adopts some of the convenient persuasive methods
reading the minds and attitude of the parties. He at this stage acts more as analytical economists,
psychologist and social scientist than interpreting the law as an advocate of the government. He
has to be positive with thought, action and creating a climate of understanding between both the
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parties. Undoubtedly conciliation machinery louds much both at central and state level in bringing

industrial peace and harmony in industries. The data reveal during 2013-14 total 4177 disputes

have been disposed of which is 36.3% out of which 1945 (16.92%) arrived at settlement and 2232

(19.42%) failed at this level as against 4382 (38.13%) pending with CIRM. The year 2014-15

represents the same picture. Thus the conciliation machinery, in an average, bring settlement of

one- third of the disputes raised in different spears.

Board of Conciliation: Should it be abolished?

The appropriate Government may Constitute a Board of Conciliation for promoting
settlement of an industrial dispute amicably.

The Board shall consist of two or four members and one Chairman appointed by the
appropriate Government who should be an independent person. The other members representing
the parties should be of equal number. The appropriate Government can empower the Chairman
through notification and can appoint any person as the Chairman if available quorum is there in
absence of the Chairman. This body is not functional in the entire country and the provision is for
class room discussions. Virtually the board of conciliation has not been constituted in the country
during last twenty years and is felt redundant.

Court of Inquiry: If the occasion arises, the appropriate Government may by notification in official

Gazette, constitute a court of Inquiry for inquiring into any matter connected with or relevant to

an industrial dispute.

(i)  The constitution of ‘the Court of Inquiry will be with one independent person or of such
number of independent persons as the appropriate Government thinks fit for enquiring
into the matter. (ii) Where the court consists of two or more members, one of them shall be
appointed as the Chairman. (iii) A court having prescribed quorum, may act with one of the
members as Chairman in absence of the Chairman or during any vacancy of its member. As
has been observed in the field of implementation of Labour Laws, this body has not been
felt as important and effective like conciliation.

Labour Courts:

The appropriate Government may constitute one or more Labour Courts for adjudication
of industrial disputes relating to any matter specified in second Schedule of the Act. The Labour
court can deal with the following :

()  The propriety and legality of an order passed by the employer under the S’tanding orders.

(i) Application and interpretation of standing orders.

(iii) Individual industrial disputes.

(iv) Withdrawal of any customary concession or privilege.

(v) [llegality or otherwise of a strike or lock-out.

(vi) All matters other than those specified in the Third schedule (The IDs can be referred under
Third schedule if it affects less than 100 people).

(vii) There can be avoluntary reference of an industrial dispute to the Labour Court for Arbitration.
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Legal practioners are permitted to appear before the labour courts or tribunals with the
consent of the other party and with the permission of the labour court or tribunal. It is observed
that it is merely a formality. Unlike BIR (Bombay Industrial Relations Act), the I.D. Act does not
provide for appeal against an order of labour court but can go with writ. In certain respects, a
labour court/industrial tribunal has the power of civil court under code of Civil Procedure, 1908
to exercise those for passing awards.

Industrial Tribunals:

The appropriate Goverhment may constitute one or more Industrial Tribunals for
adjudication of industrial disputes relating to any matter whether specified in the Second Schedule
or the Third Schedule of the Act.

(1) TheTribunal shall consist of one person only to be appointed by the appropriate Government.
(2) A person shall not be qualified for appointment as the presiding officer of a Tribunal unless.
(@) Heis, or has been, a judge of a High Court.

(b) He must have worked as District Judge or an Additional District Judge at least three years.
(c) The appropriate Government may appoint one or two persons to advise the Tribunal. It is
no doubt a quasi-judicial body leaning towards judicial activities during proceedings.

The Industrial Tribunal deals with the matters prescribed under Third Schedule of the I.D. Act

1947. Those are to be dealt with where the disputes are in relation to 100 or more workmen.
(i) Wages including the period and mode of payment;
(ii) Compensatory and other allowances;
(iii)  Leave with wages and holidays;
(iv)  Hours of work and rest intervals;
(v) Bonus, profit sharing, provident fund, gratuity;
(vi)  Shift working other than provided in the standing orders;
(vii)  Classification of grades.
(viii) Rules of discipline
(ix)  Rationalization
(x) Retrenchment of workmen and closure of an establishment;
(xi)  Any other prescribed matter.
National Tribunal:

The Central Government is empowered to constitute one or more National Industrial
Tribunals for the adjudication of industrial disputes which, in its opinion, involve questions of
national importance or are of such a nature that industrial establishments situated in more than
one state or likely to be interested in or affected by such disputes. The National Tribunal shall
consist of one person only to be appointed by the Central Government. A person is qualified for
appointment as the presiding officer of a National Tribunal if he is or has been a judge of a High

Court. The Central Government may also appoint two assessors to advise the National Tribunal in
the proceeding before it.
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Powers and Jurisdiction of National Tribunal:

The National Tribunal is not a pure Court but acts as a court excepting with the power of
examining and recording the evidence from the parties and witnesses. They follow the entire
procedure as the general courts follow.

The National Tribunal deals with the matters prescribed under the Third Schedule of the I.D. ‘
Act 1947. '
(i) Wages, including the period and mode of payment;
(i) ~ Compensatory and otherallowances; I
(iii)  Hours of work and rest intervals, I
(iv)  Leave with wages and holidays I
(v) Bonus, profit sharing, provident fund and gratuity !
(vi)  Shift working otherwise than in accordance with standing orders,
(vii)  Classification by grades
(viii)  Rules of discipline
(ix) Rationalization,
(x) Retrenchment of workmen and closure of establishment; and
(xi)  Any other matter that may be prescribed.
Voluntary Arbitration:

Voluntary arbitration as a method for resolving industrial disputes came into prominence
with advocacy of Mahatma Gandhi for settlement of industrial disputes in textile industries of
Ahmedabad. ID Act provided provisions of joint reference of industrial disputes to Voluntary
Arbitration. ' '

Inan industry where any industrial dispute exists or is apprehended, if the employer and
the workmen entered into agreement to refer the dispute for settlement by the Arbitration, the
appropriate Government is to refer such dispute to Arbitration.

The Arbitrator may be any person, agreed upon by the parties, and may include the presiding
officer of a Labour Court or Tribunal or National Tribunal who are to be appointed by the
Appropriate Government through gazettee notification. The Arbitrator is appointed only for that |
dispute till settlement of the dispute. ‘

In case of strike in existence, that can be prohibited when the dispute is referred to the
Arbitration through notification.

The powers and functions of the Arbitrator can be same as the Labour Court and Tribunal.
Voluntary arbitration, as an institution, was inserted to the original I.D. Act 1947 in 1956 (w.e.f.
10.03.1957) for speedy disposed of the industrial disputes, as the parties, agree to it. It was
inserted with the impression of resolving the disputes, as were disposed of by Mahatma Gandhi
during pre-independence era in Maharashtra & Gujarat. But it did not yield tangible results during
later period. _

It is accepted that during last sixty years of working of adjudication machinery, it has
exercised considerable influence on several aspects of conditions of work and labour ma nagement




: (r o)

relations. It has helped in averting frequent work stoppages by providing an acceptable alternative
to direct action (strikes and lockouts) to protect and promote the interests of weaker sections of
the working class. In the entire country since 1947 till date, the industrial disputes are solved
through conciliation, to the tune of 29% to 31%. Thus majority of the cases are, either solved by
adjudication, or through bi-partite negotiation which indicate very little contribution to collective
bargaining process.

Consequences of Industrial Disputes:

As the causes of industial disputes are due to difference and discontent between the
parties on different issues affecting the benefits and the interest of parties, if those are handled
properly on time to nip at the bud, it results into industrial harmony and peace contributing
betterment to economic, social and psychological aspects of the parties. It enhances productivity
of the workers and overall production of the organization to have more profit and getting better
share of a common cake. Thus, the consequences have both positive and negative impact on the
organization and the society.

Negative consequences of industrial disputes, when not attended and settled at a particular
time, may cause colossal loss to the nation and economy. It is having adverse effects on industrial
production, efficiency, enhances cost of production, reduces quality, affects human satisfaction,
discipline, technological and economy per capita income and contributing negatively on growth
of national economy in terms of per capita income and Gross National Product (GNP). It contributes
to strikes, lockouts, gherao, man days loss, reducing the profit, volume of production, creating
chaos in the society, hurting the sentiments and trust of the consumers. It leads to absenteeism,
labour turnover, discontentment of workers, giving rise to more fields for grievances and
resentment. It affects the morale of the employees and trust on each other with the feeling of
animosity.

It affects the normal discipline of the organization. Strikes lead to damage of goods and
services and creating law and order situation inviting insecurity of life in the organization and
community. Loss of production creates artificial scarcity, aggravating market situation, creativity;
distrust and discontentment among the consumers. It affects employees, workmen, society,
consumers, economy, and the general way of life of common human being.

The positive aspects of industrial disputes to understand each other and to contribute for
growth of production. It enhances co-operation between the parties and respecting each other
too.

Strikes and Lockouts:

Conceptually the right to strike and lockout is recognized in all democratic societies. But
reasonable restraint on the use of this right is also recognized. According to the social, political
and economic variants in the system, this power is used in different degrees. For safeguarding
public interest, the duration of strike/lockout is regulated by legislation.

According to the ID Act, 1947, the strike “means cessation of work by a body of persons
employed in an industry acting in combination, or a concerted refusal under common
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understanding, of any number of persons who are or have been so employed to continue to work
or to accept employment”:
The definition has three essential elements:
(i) Plurality of workmen, (ii) Stoppage of work or refusal to work, and (iii) Combination or
concerted action.

Plurality of workmen constitute a strike, quitting of work by a group of workmen. Only one
employee engaged in a work stoppage will not constitute a strike.

The stoppage of work or refusal to work by a body of persons irrespective for duration of
time amount to strike.

The third essential characteristic, as held by the Supreme Court, is the concerned action by
the employees which accord togetherness of workmen and not a formal meeting. Even concerted
action internationally taking leave on ‘sick’ is a strike. There should be evidence to show there was
a common understanding between the absenting employees and other employees as to refusal
to work.

Forms of Strikes:

There are several types and forms of strikes. Apart from the normal strikes related directly
to the strikers working conditions, there are “sympathetic strikes”, “political strikes”, “hartals”
and “bandhas” which objectives are not expressive and generally not so related. Other types of

noi

strikes are “Stay in strike”, “hunger strike”, “token strike”, “lightning strikes”, “work-to-rule or

regulation strikes”, besides “go slow”, “picketing”, and “boy cott”.

1.  Sympathetic Strike : Under this type of strikes, the workers go on strike out of “sympathy”,
with other workers on strike some where else and for no other specific reason of their concern.
Sympathetic strikes are normally held unjustifiable under the ID Act.

2. Political Strike : The normal strike related directly to working conditions or economic demands
of workmen is said to be economic or “industrial” in object. The phrase “political” strike is
employed in relation to strikes whose object is not industrial but political. The purpose of
the strike is to bring presence on the government or a public authority to enforce a political
demand. This is to draw attention of the government on existence.

3. General Strike : A strike is a general strike when it is undertaken not by a particular body of
workmen against a particular master but by workmen generally, irrespective of the master,
against all masters. In many cases, strikes even in public services in the states are of such
type.

4. Hunger Strike : Normally this takes the form of fasting by a group of workmen after having
posted themselves near the place of work or the residence of the employer, the object being
to coerce the employer to accept the workers’ demands.

5. Token Strike: These strikes take place for few hours or for shorter duration, may be undertaken
by the workers to stage a token protest. This may serve as a preliminary to strike action.

6. Lightning Strike: These strikes are staged suddenly without any prior notice. This is an
appearance just like lightening in the cloudy sky.
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7. ‘“Work-to-Rue”: Strikes which are after staged in public utility services consist of a “meticulous
adherence to regulation not normally observed”.

8. Stay-in-Strike: In such a strike, the employees remain at their place of work but refuse to
work. “Sit-down strike”, “pen-down” strike and “tool down strike” are other names for this
variety of strikes.

Strikes are the great weapons in the hands of the working class people to draw
attention of many stake holders of the community such as: employers, government,
consumers, the economic planners and the society at large.

Lock-Out:

There are possible courses of action open to an employer when confronted with strike
action and thinks a great threat to his normal life. It is the last weapon in the hands of the employer
to use against the strikes. In the struggle between capital and, labour, the weapon of strike is
available to the labour and is used by them similarly the weapon of lockout is available to the
employer and can be used by him.

As per the |.D. Act, 1947, “Lockout” is closing the place of employment, or suspension of
work, or refusal by an employer to continue to employ any number of persons employed by him.
As Labour Appellate Tribunal has observed : “Lockout is the counterpart of strike, the corresponding
weapon in the hands of the employer to resist the collective demands of the workmen or to

enforce his terms”.
It is sometimes used as security measure by the employees but even then, it has connection
with the disputes of the labour force or with a body of workmen.
Lockout is different from “closure”. Occasionally some confusion is caused by the use of
the word closing. Lockout does not mean closing down of a business. It only means closing down
the place of business temporarily and suspension of work for a specific period.

Procedure of declaration of Strike and Lockout:

Before going on strikes or lock-outs, the parties have to serve the requisite notice with
intimation to the government in a prescribed form under the 1.D Act. This is essential for the
parties in public utility services. In non-public utility services, this may be adopted with option.

(i) ‘Six-week notice’ has to be served in case of going on strike in public utility services.
(i) Fourteen days clear period to be given to the employer to consider the notice of strike.
During first fourteen days, no worker/ union can go on strike.
(iii) If conciliation is pending before conciliation officer of the issue or issues and seven days
notice after conclusion of such proceedings the parties cannot go on strike / lock out.
(iv) The parties cannot go on strikes/lockout after expiry of the notice period.
Legal and lllegal Strike/Lockout:

Violation of Sec-22 of I.D. Act makes the strike illegal. If strike takes place without notice,
during pendency of conciliation proceedings and seven days after the conclusion of the proceedings.
Consequences of illegal Strike and Lock-Out:
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Three important issues arise in the aftermath of strikes and lock-outs:
(1) The right of the employer to dismiss or discharge the worker who went on strike;
(2) The workers claim for wages for a period of strike and lockout and consequences on
continuance of employment.
(3) Re-instatement of strikes whose places have been filled by the employer.
Lay off:

According to the Industrial Disputes Act, lay off means “the failure, refusal or inability of an
employer on account of shortage of coal, power or raw material or the accumulation of stocks or
the breakdown of machinery, natural calamity or for any other connected reasons to provide
employment to the workmen whose names have been borne on the muster rolls of the industrial
establishment and who has not been retrenched”.

Every workmen whose name is borne on the muster rolls of the industrial establishment
and who presents himself for work at the establishment at the time appointed for the purpose
during normal working hours on any day and is not given employment by the employer within
two hours of his so presenting himself shall be deemed to have been laid off within the meaning
of the clause. But where a workman after giving attendance at the commencement of any shift for
day, is asked to present himself for the purpose of second half of that shift, and is given employment,
the workmen shall be deemed to have been laid off only for one half of that day. When after
presenting himself for the second half of the shift the employee is not given employment he shall
be deemed to have been laid for the day and not for the second half of the shift of that day. In
such circumstances, the laid off workman shall be entitled to full basic wages and dearness
allowance for the part of the day.

Lay off is not a right conferred but an obligation imposed on the employer for the benefit
of workmen. The very genesis of the layoff is that it is break in the service of the employee and
within a reasonable time, the employer expects that, the business or industry would restore its
normal situation and the laid off persons would be given employment. A leading case in this
context is of Nutan Mills Ltd., V.S.I.C. the question came for the consideration was in case of laid
off employee whether relation of master and servant continues. It was held by the Bombay High
Court that during period of lay off the relationship between master and servant is suspended and
the employee is entitled for wages. Ordinarily the layoff can continue up to forty five days and the
employer derives the right under the Industrial Disputes Act, 1947 to retrench the workmen as
per the 50% of the compensation for every working day, excluding the Sundays and holidays. It
can be followed by retrenchment.

Retrenchment:

As the Industrial Disputes Act, 1947 defines “the termination by the employer of the service
of a workman for any reason whatsoever, otherwise than as a punishment inflicted by way of
disciplinary action.”

It means removal of surplus labour by the employer for any reason whatsoever. But it does
not include:
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(a) voluntary retirement of a workman;

(b) retirement of a workman on reaching the age of superannuation as specified in the contract;

(c) termination of the service of a workman on the termination of the contract or non renewal
of the contract;

(d)  termination of service of a workman on the ground of continued ill health.

For any other reasons whatsoever:

In case of retrenchment the interpretation of the term “for any reason whatsoever”, is of
paramount importance. When some classes of workmen are declared retrenched in a business it
can be due to reasons like rationalization in industry, influence of changing economy, scenario
installation of a new machinery & technology etc. Every termination leads to retrenchment. A
termination takes place where term expires either by the active step of the master or running out
of stipulated conditions.

In fact retrenchment means removal of surplus labour by the employer for any reason
whatsoever other than as punishment inflicted by way of disciplinary action.

The termination of service on account of super-annuation at a particular age, which is
prescribed by the rules or service contract, does not constitute retrenchment. For what reasons
and at what time the employer would remove the surplus labour depends entirely at this discretion.
In case where reorganization schemes have been adopted by the company, for adopting greater
economy or convenience, the removal or retrenchment of some of the workmen would have
considered as inevitable, though very unfortunate consequence of the reorganization schemes,
which the employer acti'hg bona fide was entitled to adopt.

The retrenchment includes termination of services of a temporary employee after giving
due notice.

In case of Santosh Gupta V.S.B.I., an employee was discharged on the ground that he failed
to pass the prescribed test required for the confirmation of service. She had put in more than 240
days of service in a year. The tribunal held that the termination did not amount to retrenchment.

In case of Gammon India V. Sri Niranjan Das, the services of senior clerk was terminated
due to reduction in volume of business of the company. It was held to be a case of retrenchment. !

The termination of service of an employee either during initial period of probation or during |
the extended period of probation, on the pretext that they are suitable for the job amounts to r
retrenchment. ‘

On the ground of continued ill health the services of a person can be retrenched. By the |
word continued ill health means any disease, infirmity or unsoundness of a person which makes
it literally impossible for him to carry out his deities.

Conclusion:

In the foregoing discussions, the article has dealt with analysis of different functions,
jurisctions and the limitations of different authorities under State Industrial Relations Machinery
(SIRM) and Central Industrial Relations Machinery (CIRM) for preserving and maintaining industrial
peace and harmony. Under analysis, authorities like “works committee”, ‘Board of Conciliation’,
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Court of Enquiry have little contribution or no contribution to the field of industrial relations. The
Second National Commission (2002) has emphasized on changes in Laws as has been recommended
by NCL-I (1969). But a step further they have gone with additional items like (i) setting up of
autonomous industrial relations commissions; (ii) retrenchment compensation extending 45 days
wages for every completed year of services in respect of sick industries and 60 days wages in
normal cases; (iii) insisting on strike ballot which should be supported by at least 51% vote; (iv)
grievance redressal committee to deal with individual disputes etc. considering the statutory
positions in India, we are neither follower of Japanese IR where life long employment still continues
nor USA industrial relations practices where no job protection is available but only grant of
unemployment insurance which law takes care of unfair labour practices. Our conciliation machinery
has been playing a positive role, but often not free from political interference, not making it as
effective as it should be. Easy availability of adjudication machinery has been left as alternative to
collective bargaining. But long statutory procedure and time limit prescribed by law is cumbersome
and dilatory. Though the awards given by labour courts or tribunals shall be regarded as ‘final’,
and shall not be questioned by any court in any manner whatsoever (sec- 17(2)), the aggrieved
parties usually invoke the extra ordinary jurisdiction of High Court (Arl. 226) or Supreme Court
(Art. 32) and challenge the award on one or the other ground as lack of jurisdiction, error of law,
violation of principles of natural justice etc. The law should always be interpreted with ‘intent’
than of the ‘content’, with cognitive aspects not with wholesome affair.
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