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Dr.S.C.JAMIR Y@  RAJBHAVAN
Governor, Odisha & _ BHUBANESWARJSI008

June 10, 2016

I am glad to know that the State Labour 1nst|tute Bhubaneswar is
'brlngmg out the 5th issue of annual bulletrn "Sishu Sampad" on the

occasaon of World DayAgalnst Chlld Labour on June 12 201 6.

Chrld Labour is a big somal problem It is qurte dlsappomtmg that' '
the practlce of engagmg chr!dren in unoroamzed sector and hazardous .
work contmues msplte of Ieglslatlon Deprlvmg chlldren from fun and joy of
childhood and education is mfh.otm_g a serious d_amage to their future.
World Day'Again'st:Chil'd'Lab'our gives an opportunity to join hands and
create awareness to stop undeswed practice of child tabour The annual
bulletin "Sishu Sampad" isa Iaudabte endeavour to sensrtlse and protect '

achild's development

| wish the publication all success.




NAVEEN PATNAIK fviny 8 STATE SECRETARIAT
CHIEF MINISTER, ODISHA BHUBANESWAR
N - ' 319 - 07.06.2016

[ am glad to know that the State Labour Institute,
Bhubaneswar is bringing out the 5th issue of its annual
bulletin 'Sishu Sampad' on 12th June 2016 on the occasion of
World Day Against Child Labour.

Child Labour is a grave social malady which needs to
be wiped out. It is both a legal and moral crime. Strict
adherence to law, sensitisation and awareness can stop it
absolutely. I hope the bulletin will be a very useful journal
with significant enlightenment on the issue.

[ wish the publication all success.

/‘*""__/:_:l_

(NAVEEN PATNAIK)




Office : (0674) 2536860
Phone | EPABX : 2177
Res. : (0674) 2532237

DONo .. . /MOSSM&LESI

BHUBANESWAR
Date: . 5:6.2016

~ SHRI PRAFULLA KUMAR MALLIK
MINISTER OF STATE (IND. CHARGE)
Steel & Mines, Labour &
Employees’ State Insurance
Odisha

ESSAGE

1 im dehghted to know that State Labour Institute,
_ -Bhubaneswar is publishing the 5th edition of "Sishu Sampad” the
~annual magazme of the Institute on the occasion of World Chlld
Labour Day on12thJune-2016. . |

There are number of programmes and pro]ects being

| undertaken by Govt /Non Govt. organisation for the welfare of | .

_ children world over. Still there is a need of many more act1v1t1es o

address the issues related to child labour. Our constitution has good: -
numbers of prov1s1ons for this section. It needs a strong will power to
implement those provisions to bring about changes in order to
‘ensure them thelr constltutlonal rights. I hope this publication will
helpful to make everyone aware through good articles.

[ wish the pubhcatlon of annual magazine of "Sishu Sampad"

all success.

(Prafulld uma N
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SUSANTA DASH

It is said that child is purest form of
God. His/her innocence brings him/her
closer to the almighty. But it is very much
unfortunate that his/her innocence
subjected them to sexual abuse at a tender
age. Persons having evil intention take
advantage of the innocence and
submissiveness of the child and the same is
widespread at the work place where they
are exposed to such risks very frequently.
The cases of sexual abuse of girl child are
more in comparison to the boy child.

Children often take up work because
of compulsion by their parents and work
mostly to supplement family financial
needs or to meet their own basic needs. In
some cases parents send their children,
who are school drop outs to seek
employment in order to prevent their
remaining idle at home or felling into bad
company and becoming vagrants. In some
cases, the parents of child labour have to
carry their children to work place as there
was no person in the family to look after and
take care of them.

Children in India are often highly
dependent on their parents and elders; they
continue to have submissive and obedient
roles towards their elders for which many
cases of child sexual abuse crimes go
unreported. Child abuse has many forms:
physical, emotional, sexual, neglect, and
exploitation. Any of these that are
potentially or actually harmful to a child's
health, survival, dignity and development
are abuse. Sexual abuse is engaging a child
in any sexual activity that he/she does not

 qom 6 99 6A0R BB 96A ZRIFIEE FIPIR 6a66 B0 GaIaB BIF | -

understand or cannot give consent for or is
not physically, mentally or emotionally
prepared for. Abuse can be conducted by an
adult or another child who is
developmentally superior to the victim. This
includes using a child for pornography,
sexual materials, prostitution and unlawful
sexual practices. Child sexual abuse
includes touching and non-touching activity.

Some examples of touching activity
include:

® touching a child's genitals or private
parts for sexual pleasure

making a child touch someone else’s
genitals, play sexual games or have sex
putting objects or body parts (like
fingers, tongue or penis) inside the
vagina, in the mouth or in the anus of a
child for sexual pleasure

Some examples of non-touching
activity include:

@ showing pornography to a child

@ deliberately exposing an adult’s
genitals to a child

encouraging a child to watch or hear
sexual acts

Warning signs in children and
adolescents of possible child sexual abuse

Children often show us rather than tell
us that something is upsetting them. There
may be many reasons for changes in their
behaviour, but if we notice a combination of
worrying signs it may be time to call for help
or advice.

odia




What need to be noticed for in
children when sexually abused:

® Acting out in an inappropriate sexual
way with toys or objects,

Nightmares, sleeping problems,
Becoming unusually secretive,

Sudden unexplained personality
changes and seeming insecure,

Unaccountable fear of particular
places or people,

Outburst of anger,
Unexplained money or gifts,

Self-harm (cutting, burning or other
harmful activities),

Physical signs, such as, unexplained
soreness or bruises around genitals or
mouth, sexually transmitted diseases,
pregnancy,

Not wanting to be alone with a
particular person,

Any one sign doesn't mean that a child
was or is being sexually abused, but the
presence of several suggests that you
should begin to ask questions and consider
to know such changes in behaviour,
temperament and attitude.

Child labourers in India who struggle
day in and day out this social problem has
been a matter of great concern for leaders,
planners, social workers and trade unions.
Although the Protection of Children from
Sexual Offences Act (POCSO Act) 2012 was
formulated in order to effectively address
sexual abuse and sexual exploitation of

children and provides for punishment to the
offenders and the abettors who commits
sexual assault, harassment and such other
related act on children. The Act defines a
child as any person below eighteen years of
age. It defines different forms of sexual
abuse, including penetrative and non-
penetrative assault, as well as sexual
harassment and pornography. It deems a
sexual assault to be "aggravated" under
certain circumstances, such as when the
abused child is mentally ill or when the
abuse is committed by a person in a position
of trust or authority like a family member,
police officer, teacher, or doctor. The Act
also casts the police in the role of child
protectors during the investigative process.
Thus, the police personnel receiving a
report of sexual abuse of a child are given
the responsibility of making urgent
arrangements for the care and protection of
the child, such as obtaining emergency
medical treatment for the child and placing
thechildina shelter home, and bringing the
matter in front of the CWC, should the need
arise.

The Act further makes provisions for
avoiding the re-victimisation of the child at
the hands of the judicial system. It provides
for special courts that conduct the trial in-
camera and without revealing the identity
of the child, in a manner that is as child-
friendly as possible. Hence, the child may
have a parent or other trusted person
present at the time of testifying and can call




for assistance from an interpreter, special
educator, or other professional while giving
evidence. Above all, the Act stipulates that
a case of child sexual abuse must be
disposed of wit'hin one year from the date
the offence is reported.

The Act also provides for mandatory

reporting of sexual offences. This casts a
legal duty upon a perso'n ‘who has
knowledge thal‘-a child has been sexua_lly
abused to report the offence; if he fails to
do so, he may be punished with six months’
imprisonment and/ orafine.

But still, there is a need to check the
sexual abuses at work place and problems
such as special vulnerability of children in
work place and their lack of protection
should be matter of great cohCern for

—
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policy and law makers 'and_ spec1f1c;

programmes and awareness campalgni-
required to be conducted to aware the
~ parents of child labourers as well as m5
public in general. In conclusmn Chlld_ __
welfare should be one of the pnme concerns ' _.
as children constitute a major _sectmn.of the .
population. Child protection laWS'have tobe
reformulated and recomme:-n.déic.l___ for

implementation. A child protected is always

at advantage to nation at large. Th'e:.

government must safeguard with

supporting base the legal rights and mterest;-
of child labourers so that they can have
happy and 'peaceful life ahead as t_hey__a.re_' '

the future of the nation.

Advocate, Bhubaneswar

Mobile No. 9437089520
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DELIHI HIGH COURT JUDGMENT AT A GLANCE

- Delhi High Court |
Jayakumar Nat & Anr vs State Of Nct Of Delhi & Anr

W.P.(CRL) 1548/2015

SEEMAROY ‘ Petitioner
Through: Mr. Sushil Kumar Jain, Advocate.

' versus

STATE (GOVT OF NCT DELHI) & ANR Respondent
Through: Mr. Rahul Mehra, Standing

Counsel (Crl.) with Mr. Jamal Akhtar & Mr.Amrit Singh,

Advocates.

JAYAKUMAR NAT & ANR Petitioners

: versus '
STATE OF NCT OF DELHI & ANR ' Respondents
CORAM: ,
' HON'BLE MR, JUSTICE KAILASH GAMBHIR
HON'BLE MR, JUSTICE P.S. TEJI

JUDGMENT AT A GLANCE
KAILASH GAMBHIR, J.

The case in hand is a shocking revelation of how poor is the functioning of the Child
Welfare Committees constituted under Section 29 of the Juvenile Justice (Care and
- Protection of Children) Act, 2000, the Labour Department and the Delhi Police are. This
petition was preferred by one Seema Roy under Article 226 of the Constitution of India read
with Section 482 of the Code of Criminal Procedure to seek order or direction in the nature of
Habeas Corpus to direct the respondents to produce her minor son Suraj aged about 12 year.lsyff.f:
before this Court and to hand over his custody to the petitioner. This child Suraj was in the
custody and care of respondent No.3 Butterflies, which is an NGO duly recognised under
Juvenile Justice (Care andProtection of Children) Act, 2000. As per this NGO, they received
an information on the child helpline about Suraj working at the welding shop being run by .
one Mr. Kuldeep Singh. The sequence of events that followed after it was brought to their -
notice that the child labourer, Suraj, being a victim of child labour, as delineated by the NGO
in their affidavit:-

The said child was produced before the Court by the NGO Butterflies on 29th July,
2015. The Court had an interaction with the child and he truthfully disclosed before us th:




he was drawing a salary of Rs. 400 per month from his employer Mr. Kuldeep Singh. He further
disclosed that he was working as a helper and used to leave his home at 10 a.m. and refurn
back by 9.00 p.m. When enquired from the police as to whether they have taken any action
against the said employer in terms of provisions of the Juvenile Justice (Care and Protection
of Children) Act, 2000 and the Child Labour (Prohibition and Regulation), Act, 1986.

The police failed to take any action against Mr. Kuldeep Singh. The petitioner present
in Court informed the Court that she had been running from pillar to post to meet her child
but she was not allowed to meet her child. The mother also tried to explain that it was not a
case of child labour rather the child had gone to play along with his friends at the open space
in front of the workshop of Mr. Kuldeep Singh. This child was produced by the NGO before
CWC Kalkaji on 15th July, 2015 and his statement was recorded by CWC Kalkaji. The child had |
admitted the fact that he was working at Vishwakarma Tempo Repairing Centre, Govindpuri
Transit Camp for the last 3 months for about ten hours a day and draw a monthly salary of
Rs.400. The CWC Kalkaji handed over the custody of the said child to the NGO as a temporary
shelter. On 24 th July, 2015, child Suraj was produced before CWC, Lajpat Nagar and CWC
directed the concerned 10 to take necessary action as per law and for recording the
statement of the child before the concerned SDM. The CWC, Lajpat Nagar also directed the
police to collect the age proof of the child from the school and produce the same on 7th
August, 2015. On 31st July, 2015, the statement of the child Suraj was recorded by the SDM.
Since no steps were taken by the police to register the FIR against the said employer,
therefore, a direction was given to the concerned Joint Commissioner of Police to file his
affidavit after holding a detailed inquiry as to why the local police failed to timely register
the FIR and the reasons for not arresting the said employer. The Court also directed notice to
the Labour Department as the Labour Department plays a pivotal role in the scheme of things
for carrying out the rescue operation of such child victims. The Court also directed both the
Child Welfare Committees to produce their respective records for perusal. Pursuant to these
directions on 3rd August, 2015 a case FIR No. 1024/2015 was registered against Kuldeep
Singh, owner of the Welding shop underSection 3/14, Child Labour (Prohibition and
Regulation Act), 1986 read with Section 23/26 of the Juvenile Justice (Care and Protection of
Children) Act, 2000.

It was too shocking to find that when for the first time the case of rescued child Suraj
came up before CWC Kalkaji, it adjourned the same for a few days for placing the matter
before CWC Lajpat Nagar due to lack of its jurisdiction. Again to our surprise, no efforts were
made either by the CWC Kalkaji and CWC Lajpat Nagar to restore the custody of the child to
the mother who had been running from pillar to post to meet her child and to know about his
well being. Is this the way these stakeholders are functioning in the discharge of their
assigned duties under various statutes in terms of the directions given by the Apex Court in
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the case of ‘Bachpan Bachao Andolan vs. Union of India & Ors. 201 3(2) Scale 227 and Court on
its own motion (supra). In fact all these officers who failed to carry out the directives given by
the Division Bench of this Court in the case of Court on its own motion (supra) have
committed contempt of Court orders.

After having gone through the action plan for abolition of child labourers in Delhi
issued by National Commissioner for Child Rights which, in fact, forms part of the said
judgment in the case of Court on its Motion (supra), we find that almost every conceivable
aspect has been taken care of in the action plan. Likewise the Department of Women and
Child Development, Govt. of NCT of Delhi has also issued comprehensive and generic
guidelines which they have referred to as the Standard Operating Procedure (SOP) for Child
Welfare Committees with respect to found children housed run in Government and NGO run
child care institutions. In the presence of all this, we ask ourselves, do we really need to give
any further direction to all these stakeholders and if so, then what will be the fate of fresh
directions, when these stakeholders are adhering to these guidelines more in breach than in
compliance. The Child Welfare Committee which is a competent authority under the Juvenile
Justice (Care and Protection of Children) Act, 2000 is vested with the power to take any
decision with regard to child including the decision to release the child as per the provisions
of the Act. Under Section 31 of the Act, the Child Welfare Committee has the final authority
to dispose of the cases for the care, protection, treatment, development and rehabilitation
of the children as well as to provide their basic needs and protection of human rights. Section
32 (1) of the Juvenile Justice (Care and Protection of Children), Act, 2000 provides that the
rescued child shall be produced before the Committee without any loss of time but within a
period of 24 hours including the time necessary for the journey. Section 39 of the Juvenile
Justice (Care and Protection of Children), Act, 2000 deals with the aspect of restoration of

-the child and explanation to this section delineates and sets the precedents as to whom the
child should be restored and in the said category, first are the parents of such a child.
Relevant sections of the Juvenile Justice (Care and Protection of Children), Act, 2000 are
reproduced hereunder:-

"31, Powers of Committee.-

(1)  The Committee shall have the final authority to dispose of cases for the care,
protection, treatment, development and rehabilitation of the children as well as to
provide for their basic needs and protection of human right.

Where a Committee has been constituted for any area, such Committee shall,
notwithstanding anything contained in any other law for the time being in force but
save as otherwise expressly provided in this Act, have the power to deal exclusively
with all proceedings under this Act relating to children in need of care and protection.




32‘

Produc‘tion 'befor'e Committee.

Any ch1ld in need of care and protectlon may be produced before the Comm1ttee by
one of the following persons-

(@) any police office_r or speéial juvenile police unit or a designated police officer;

(n) . 'any public servant

(m) childline, a reglstered voluntary orgamsatlon or by such other voluntary:
orgamsatxon or an agency as may be recogmsed by the State Govemment

(iv) any social worker or a public spmted citizen authorised by theState
'Government or

(v) by the Chl_ld himself.

.[Provided that the child shall be produced before the Committee without any loss of time but
within a per‘i'od of twenty-four hours excluding the time necessary for the journey.j (2) The
State Government may make rules consistent with this Act to provide for the manner of
~ making the report to the Committee and the manner of sending and entrusting the child to
children’s home pending the inquiry.

39.

Restoration.

Restorat_j‘on of and protection to a child shall be the prime objective of any children’s
home or the shelter home.

The children’'s home or a shelter home, as the case may be, shall take such steps as are
considered necessary for the restoration of and protection to a child deprived of his
family environment temporarily or permanently where such child is under the are and
protection of a children's home or a shelter home, as the case may be.

The Committee shall have the powers to restore any child in need of care and
protection to his parent, guardian, fit person or fit institution, as the case may be, and
give them suitable directions.

[Explanation.-For the purposes of this section "restoration of child" means restoration to -
(a) parents; (b) adopted parents; (c) foster parents; (d) guardian; (e) fit person; (f) fit
institution. ]

We may also reproduce rule 27 of the Juvenile Justice (Care and Protection of

Children), Act, 2000.
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"Rule 27. Production of a Child before the Committee.?

(1)  Achild in need of care and protection shall be produced before the Committee within
twenty-four hours, excluding journey time, by one of the following persons-

' (@) anypolice officer or Special Juvenile Police Unit or a designated police officer;

(b)  any public servant;

(c) childline, a registered voluntary organization or by such other voluntary
organization or an agency as may be recognized by the State Government;

(d) social worker;
(e) anypublic spirited citizen; or
() by the child himself.

In case of a child under two years of age, who is medically unfit, the person or the
organization shall send a written report along with the photograph of the child to the
Committee within twenty-four hours and produce the child before the Committee as
soon as the child is medically fit along with a medical certificate to that effect.

The Committee can suo motu take cognizance of cases brought to their notice and
reach out to a child in need of care and protection where necessary and the District or
the State Child Protection Unit or the State Government shall provide necessary
support and assistance to the Committee for carrying out such functions.

Thus, it is the prime objective of any children home or the shelter home to take
immediate steps as are considered necessary for the restoration of the child to his parent,
guardian or the other designated persons as the case may be after giving suitable directions.
The SOP issued by Women and Child Development also provides the detailed guidelines as to

“how such kind of children are to be rescued and restored and what are the defined duties of
the various stakeholders involved in the process. It also lays emphasis on first finding out the
family members of the child and to undertake all efforts to trace out the family members of
the persons from whose custody the child was prior to his rescue. It further exemplifies the
procedure as to how the child is to be dealt with after he is produced before the Committee.

In the light of what could be noticed by us in these two cases one thing is amply clear
that neither of these authorities/stakeholders are discharging their duties and functions as
are assigned to them strictly in terms of the action plan forming part of Division Bench
judgment of this Court in Court on its own motion (supra) and nor are they following the SOP
issued by the Women and Child Development. In fact they are being violated more in breach
than in compliance. We do not want to give any further directions as in our view almost every
aspect has been taken care of in the 'Action Plan' and the said SOP. But then the question




arises, if everything is in place, then what problem is coming in the implementation of the
same. Ms. Aparna Bhat, Advocate appears to be right that no accountability has been fixed '
for any lapse or inaction committed by any of the officer of the stakeholders for not carrying
out his duties in accordance with the laid down guidelines and directives. It was also a matter
of shock when we came to know that Chairperson of CWC, Lajpat Nagar was totally ignorant
of the said action plan and of the SOP issued by Women and Child Development. While the
other Cha1rperson CWC Kalk‘ajl equally failed to carry on her duties in terms of the said
directives. Even the proper files are not being maintained by these bodies what to talk of
“anything else.

In the words of Kailash Satyarthi, a Nobel peace prize winner and crusader of child
rights: "it is a shame that India has the highest number of child labourers in the world.” He
further stated that rehabilitation of children must be an integral part of the law itself and
children who are free from labour should be entitled to rehabilitation programmes by the
Government. He further suggested that the best rehabilitation is re- integration with the
family that includes some economic incentive to the parent so that they can earn their
livelihood and education can be provided to the children in their hometown. To our
consternation and dismay if the capital of the country, which is endowed with better
infrastructure and other backups fails to take effective steps in its drive to rescue the
children and doesn't succeed in properly rehabilitating them interms of the directives given
by the Hon'ble Apex Court and the guidelines issued by the SOP then we fail to fathom what
would be the providence or fate of other states/ districts of the country where good
infrastructural facilities and manpower are scant and not adequate. The Additional
Labour Commissioner of Labour Department has expressed his anxiety apropos the dearth of
staff in the Labour Department but this again is to be addressed by the Government and not
by the Court.

In the above circumstances, the following directions were given

a) The Chief Secretary of Govt. of NCT of Delhi is directed to convene an urgent meeting
of all the stakeholders to have a complete review of the functioning of all the bodies
who are involved in the process and to ascertain the exact reasons as to why they have
failed to carry out the said directives.

He is also directed to lay down the guidelines issuing necessary directives for fixing the
responsibility of the officers so as to make them accountable if there arises any lapse
or inaction without there being sufficient or cogent reasons for the same.

We also direct him to have proper orientation programmes of all the Chairpersons of
CWCs in various districts and of all the stakeholders so that they know their exact
duties and functions and their roles as deﬁned under various statutes and other
dlrectwes.




We further direct the Chief Secretary to incorporaté all the previous diréctiv_es and
the fresh directives to be issued in the form of a booklet and every department and
the officer concerned should mandatorily posseSs such a booklet, in a bid to prevent
any such officer from pleading ignorance of his own duties. ' _

We also impress upon the Govt. of NCT of Delhi to come out with a proper scheme to
address the issue of rehabilitation of these rescued children by providing some kind of
economic help so that the parents or guardians do not force them to work as child
labourers again to meet with their basic needs and to supplement their income for
their basic survival. ' '

We further direct that a meeting in this regard should take place withina period of one
month and subsequently, within a period of three months fresh directives shall be
issued on the above lines by the Chief Secretary. The Chief Secretary may take into
consideration some of the suggestions'given by the Advocates, copy'of which has
already been handed over to Mr. Rahul Mehra, Standing Counsel appearing for the
State, so as to ensure that there is no delay in the restoration of the rescued children
to their parents/ guardians until and unless it is not in the best interest of the safety of
the child whichis a paramount concern.
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