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SHRAMA DARPAN

RAJBHAVAN

Dr. S. C. Jamir
Bhubaneswar-751008

Governor, Odisha

| am glad to know that the State Labour Institute,
Bhubaneswar is bringing out the second edition of quarterly bulletin
“Shrama Darpan” shorly.

It is heartening that the bulletin aims at focusing on various
labour-related issues. There are currently rapid transformations in the world
of work, which in turn provide multiple opportunities and challenges.
It highlights enhancing skills and capabilities to respond to the

challenges of change. | am sure State Labour institute, Bhubaneswar
will continue to get focused on dissemination of latest information on

research, policy, and labour jurisprudence.

| wish the publication all success.

(S. C. Jamir)
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SHRAMA DARPAN

| SHRI PRAFULLA KUMAR MALLIK Bhubaneswar

I Minister of State (IND. Charge) Date : 18.03.2015
i Steel & Mines, Labour & Employees’

gi State Insurance, Odisha

MESSAGE

It gives me immense pleasure to know that State Labour Institute,
| Bhubaneswar is going to publish a Bulletin titled “Shrama Darpana” in which
; different actwltles relatmg to Labour laws, success stories, schemes beneficial
for the labourers etc will be published.

On this occasion, I thank all the members & office bearers who are
associated with publication of this peridd.ic-al and hope that Shrama Darpana
will be helpful to aware the labourers about their genuine right.

I wish every success of the publication of the Shrama Darpana.

(PRAFULLA KUMAR M %LLIK
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glo1 dals odél :

Powers & Duties of Officers & Employees under Labour Directorate
[Section - 4(I) (b) (1]
(Source : RTT Manual of Department of Labour & ESI Govt. of Odisha

1. Designation Labour Commissioner

Powers Administrative He enjoys the powers of Head of Office as well as Heads of

' Dept. He also discharges power of Executive Authority for the
whole of the State. Besides, he also executes the Administrative
Power as defined under Rule-2(XV-L)of O.G.ER. Vol. 1

Financial He is the Controlling Officer for the whole of the state in respect
of Labor Directorate. He executes the Financial Power as per
Rule 2(IX-a) of OGFR Vol. I and Powers delegated under
delegation of Financial Powers Rules.

Statutory He is the Registrar of Trade Unions under the Trade Unions Act
1926. He is the State Implementation and Evaluation Officer. He
is the specified Authority under Industrial Disputes Act 1947. He
is an appropriate Authority under LD. Act. 1947.

He acts as a Certifying Officer under Industrial Establishment
(Standing Orders) Act 1946.

Others

Duties He approves grant of Registration Certificate as well as cancellation of Registration Certificate
in respect of any Registered Trade Union.

He takes action for verification of membership of trade unions for the purpose of recognition
under Rule for verification of membership & Recognition of Trade Unions through secret
ballotin industry, 1994 and passes orders for verification & Recognition of Trade Union by
the employer.

He receives application for granting of permission relating to Lay-off, Retrenchment of
employees in respect of industrial establishments employing 100 workmen

He files certificate case for realization of money due and computed by the Labor Court in
respect of a workman/ employee.

He approves the draft standing order in respect of Industries coming under the coverage of
the Act.
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2. Designation Joint L.abour Commissioner

Powers

Duties

3. Designation

Powers

__el= Qi

Administrative He executes the Administrative Commissioner powers to the extent
delegated to him by the Labour Commissioner, Odisha.

Financial

Statutory He acts as the Commissioner under W.C. Act for the whole State.
He acts as a Certifying Officer under Industrial Establishment
(Standing Orders) Act, 1946.

. He acts as the Assessing authority under building and other

constructions workers welfare (Cess Act).

Others

He takes steps in deciding the claim applications filed by dependents of the deceased workmen
and application of injured workmen who sustains employment injury arising out of and in
course of employment.

He approves the Draft standing orders in respect of industries coming under the coverage of
the Act.

Deputy Labour commissioner Division Offices

Administrative He enjoys the powers of Head of Office. He also discharges
powers of Executive Authority for the Division under his
Jurisdiction. Besides he also executes Administrative function as
‘defined under Rule-2 (XV-a) of OGFR Vol.1.

He approves Draft prosecution reports submitted by sub- ordinate
offices under his jurisdiction against the erring employers under
CL.(R&A) Act, 1970 & B.&C.W. {Condition of Employment)
Act, 1966 and M.T.W. Act, 1961.

Financial He executes the Financial Powers as per Rule-2 (IX-a) of OGFR
Vol.1 and powers delegated under delegation of Financial Powers
Rules.

Statutory He acts as the Commissioner under W.C. Act, 1923 within his
area of jurisdiction.

He acts as the Appellate Authority under PG. Act 1972 in respect
of his area of jurisdiction.

He acts as the Authority under PW. Act, 1936.

He acts as the Certifying Officer under LE. (S.0.) Act 1946 in
respect of his area of jurisdiction.

He acts as the Addl. Registrar of trade unions under trade unions
Act,1926.




Duties

4. Designation

Powers

Duties

5. Designation

Powers

Others
He hears and decides the accidental claim applications received from the dependants of

deceased workman and workman sustaining employment injury arising out of and in course of
employment.

He decides the Appeals made on the judgment delivered by the controlling Authority under
PG. Act.

He hears and decides the claim applications under the PW. Act, 1936.

He approves the Draft Standing Orders in respect of industrial establishment employing 50 or
more workmen.

He verifies the particulars of application of the unions and takes necessary steps for Registration
and also cancellation of Registration Certificates of Trade Unions.

Assistant Labour Commissioner

Administrative He executes the administrative powers as defined under Rule- 2
(XV-a) of OGFR Vol. I

He approves the draft prosecution report submitted by sub ordinate
offices under his control against the erring employers under
Minimum Wages act 1948, O.S. & C.E. act 1956 and P.W. act

1936.
Financial . He executes the financial power as per Rule-2 (IX- a) of OGFR
‘ Vol. T and powers delegated under delegation of Financial powers

Rules.
Statutory He acts as the Commissioner under W.C. Act within his area of

jurisdiction. He acts as the controlling authority under P.G. Act
within his area of jurisdiction. He also acts as the Authority under
M.W, Act 1948 within his area of jurisdiction.

He also acts as the assessing officer under Building & other
construction workers welfare cess acts, 1996

Others

He hears and decides the accidental claim cases.

He hears and decides the P.G. cases filed by the workmen.

He hears and decides the daim cases under M.W. Act filed before him within his area of
jurisdiction.

District Labour Officer

Administrative He discharges powers of Executive authority for the district under
his jurisdiction. Besides he also executes administrative functions
as defined under Rule- 2 of OGFR Vol.1

SHRAMA DARPAN
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Duties

6. Designation

Powers

Duties

Financial He executes financial powers as per Rule-2 (IX- a) of OGFR
Vol. Tand powers delegated under delegation of financial powers
rules. _

Statutory He acts as an authority under equal Remuneration Act, 1976 within
his area of jurisdiction.

He is the registering officer under C.L. (R&A) Act 1970, ISMW
(RE&CS) Act 1979, B&CW Act, M.T.W. Actand O.S. & C.E.
Act and B&OCW (R.E. & C.S.) act, 1996. He also acts as
licensing officer under C.LL (R&A) Act & ISMW Act.

He also acts as the conciliation Officer under I.D. Act-1947 within
his area of jurisdiction.

He also acts as the inspector under al! the Labour enactments
within area of jurisdiction.

He also acts as the Cess collector under B & OCW Welfare
Cess Act

Others

He hears and decides claim application received by him within his area of jurisdiction. He
issues registration certificates and licenses within his area of jurisdiction.

He intervenes in any existing or apprehended industrial disputes and try to promote a settlement
between the parties.

He inspects different coverable establishments under his jurisdiction and ensures enforcement
of the provisions of the Labour legislations.

Assistant Labour Officer

Administrative He discharges of executive instructions within his area of
jurisdiction. Besides he also executes administrative functions as
defined under Rule- 2 (XV-a) of OGFR Vol. I

Financial He executes financial powers as per Rule- 2 (IX- a) of OGFR
Vol. T and powers delegated under Delegation of Financial power
rules.

Statutory He acts as the conciliation Officer under I.D. Act 1947 within his
area of jurisdiction.

He acts as an Inspector under all the Labour Legislations within
his area of jurisdiction and B&OCW (RE&CS) Act, 1996.

Others

He intervenes in any existing or apprehended industrial disputes and try to promote a settlement
between the parties.

He inspects different establishments within his area of jurisdiction and ensures enforcement of
provisions of the Act. :




7. Designation

He acts as an inspector under minimum wages Act 1948, PW Act

1936, ISMW Act, 1979 and Equal Remuneration Act, 1976.

He inspects the establishment under his jurisdiction and ensures enforcement of the provisions

Rural Labour Inspector
Powers Administrative

Financial

Statutory

Others
Duties :

of the Acts.
Sl. No. Name of the Office
1 2
1 Labour Commissioner, Odisha
2 Deputy Labour Commissioner, Cuttack
3. Deputy Labour Commissioner, Rourkela
4. Deputy Labour Commissioner, Sambalpur
5. Deputy Labour Commissioner, Jeypore
6. Assistant Labour Commissioner, Angul
T Assistant Labour Commissioner, Balasore
8. Assistant Labour Commissioner, Berhampur
9 Assistant Labour éommissioner, Bhawanipatna
(Kalahandi) '

10. Assistant Labour Commissioner, Jajpur
11. District Labour Officer, Mayurbhanj
12. District Labour Officer, Bolangir
131 District Labour Officer, Bargarh
14. District Labour Officer, Bhadrak’
15 District Labour Officer, Cuttack
16. District Labour Officer, Dhenkanal
17. District Labour Officer, Jharsuguda
18. District Labour Officer, Jagatsinghpur
19. District Labour Officer, Keonjhar
AL District Labour Officer, Kendrapara
2. District Labour Officer, Malkangiri
2 District Labour Officer, Nayagarh

Office Address

3

Kharavel Nagar, Unit-IIT, Bhubaneswar
Old Secretariat Building, Cuttack
At/Po-Uditnagar, Rourkela, Dist - Sudargarh
Sambalpur

Jeypore, Dist - Koraput

Angul

Balasore

Aska Road, Berhampur, Dist - Ganjam
At/Po - Bhawanipatna, Dist - Kalahandi

At/Po - Jajpur Road, Dist - Jajpur
At/Po - Baripada, Dist - Mayurbhanj
At/po/Dist - Bolangir

At/Po/Dist - Bargarh

At/Po/Dist - Bhadrak

At/Po. - Khapuria, Dist - Cuttack

At/Po/Dist - Dhenkanal
At/Po/Dist - Jarsuguda
At/Po/Dist - Jagatsinghpur
At/Po/Dist - Keonjhar
At/Po/Dist - Kéndrapara
At/Po/Dist - Malkangiri
At/Po/Dist - Nayagarh
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37,

38.

39.

40.

41.

42.

| 43,
| 44.
- 45,

46.

47.

48.

49,

Informations available in this manual was last updated on 13th May 2010 as available in the website.
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23.
24.
25,
26.
27
28.
29.
30.
4
82.
33.
34.
33
36.

District Labour Officer, Nawarangpur

District Labour Officer, Phulbani
District Labour Officer, Gajapati
District Labour Officer, Puri
District Labour Officer, Rayagada
District Labour Officer, Chhatrapur
District Labour Officer, Nuapada
District Labour Ofﬁcer,'Talcher
District Labour Officer, Boudh
District Labour Officer, Deogarh
District Labour Officer, Subarnapur
District Labour Officer, Khurda
Asst. Labour Officer, Bhanjanagar
Asst. Labour Officer, Choudwar

Asst. Labour Officer, Champua
Asst. Labour Officer, Balugaon
Asst. Labour Officer, Koraput
Asst. Labour Officer, Khurda
Asst. Labour Officer, Nilagiri
Asst. Labour Officer, Rairangpur
Asst. Labour Officer, Sundargarh
Asst. Labour Officer, Karanjia
Asst. Labour Officer, Udala
Asst. Labour Officer, Aska

Asst. Labour Officer, Gunupur
Asst. Labour Officer,, Dharmgarh
Asst. Labour Officer,Bonai

At/Po/Dist - Phulbani

(EEINNN] ljl

At/Po/Dist - Nawarangapur

At/Po - Paalakhemundi, Dist - Gajapati
At/Po/Dist - Puri

At/Po/Dist - Rayagda

At/Po - Chhatrapur, Dist - Ganjam
At/Po- Khariar Road, Dist - Nuapada
At/po - Talcher, Dist - Angul
At/Po/Dist - Boudh

At/Po/Dist - Deogarh

At/Po/Dist - Subarnapur

At/Po- Bhubaneswar, Dist - Khurda
At/Po - Bhanjanagar, Dist - Ganjam
At - Multipurpose Labour Welfare Centre,
Po - Charbatia, Dist - Cuttack

At/Po- Champua, Dist - Keonjhar
At/Po - Balugaon, Dist - Khurda
At/Po/Dist - Koraput

At/Po/Dist - Khurda

At/Po/Dist - Balasore

At/Po - Rairangpur, Dist - Mayurbhanj
At/Po/Dist - Sundargarh

At/Po/- Karanjia, Dist - Mayurbhanj
At/Po - Udala, Dist - Mayurbhanj
At/Po- Aska, Dist Ganjam

At/Po - Gunupur, Dist - Rayagada
At/Po - Dharmgarh, Dist - Kalahandi
At/Po- Bonai, Dist - Sundargarh




[FRYNAS]

Administrative Poers of Field Functioaries of the

Labour Directorate Odisha, BBSR

Order No. 25M(1)8/2009/10841/Dated, Bhubaneswar, the 07.09.2013

n supersession of all previous orders issued on this behalf and in exercise of
powers conferred on me under delegation of powers against item No.14 of Appendix-I read
with Rule,5 of Orissa Service Code, I do hereby delegated the powers to the following
officers to the extent indicated in the schedule below.

Service Code.

Schedule .

Item | Nature of power to | Designation  of | Extent of power to be exercised under the

No. | be exercised as.|the officers in | authorisation/delegation.
authorized/delegat | whose favour the :
ed and reference to | authorisation/
the relevant rule. delegation is

' made.

1. Power to sanction | Dist. Labour May ' grant leave upto 30 days to Group-D -
leave other than | Officer employees working in his office as well as the
special disability | independent Asst. TLabour Officer offices under his
leave, study leave jurisdiction.
and_ leave‘ O " Asst. Labour | May grant leave upto 60 days to Group-D
medical certificate .

: Commissioner employees and upto 30 days to Group-C
on being declared | . . _
; ) incharge of zonal | employees excluding Asst. Labour Officer and
finally invalid for
.. | office. Rural Labour Inspectors.
return to duty. :
Dy. Labour | Shall have full power to grant leave to Group-D
(Rule, 130, 176, i ¥ . g
Commissioner in | employees working under the Division and power
177 and 179 and :
aopendicd of the charge of | to grant leave upto 60 days to Group-C
sgf;ice el Divisional office | employees excluding Asst. Labour Officer and
_ Rural Labour Inspectors working under the
Division. 7
Dy. Labour | Shall have full power to grant leave to all Rural
Commissioner, Labour Inspectors & Asst. Labour Officers
Hars. working under the Labour Directorate and to
grant leave to Group-C employees working under
the field offices and to grant leave upto 60 days to
all Group-B officers and to the lowest rung of
Group-A Officers in Hqrs. office as well as in
field office.
Establishment Shall have full power to grant leave to Group-C
Officer-1 & Group-D employees working in Headquarters
office. 5

2. Power to sanction | Dist. Labour | May grant z increment to Group-D &
annual increment | Officer, Group-C empl working in his 0 well
Rule,77 of Orissa | independent as the Asst. Labour Officer Offices under his

jurisdiction exéluding Asst. Labour Officers &
Rural Labour Inspectors.
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Agsst. Labour
Commissioner
incharge Zonal
office

May grant annual increment to Group-D &
Group-C employees in his office including Rural
Labour Inspectors & Asst. Labour Officers
working under his zone.

Dy. Labour
Commissioner
incharge of
Division office

May grant annual increment to Group-D, Group-
C & Group-B employees working in his Division
office and grant annual increment to all Group-B 4
to the lowest rung of Group-A officers working
under the Division.

s

Dy. Labour

May grant annual increment to all the Group-B
Commissioner, | employees and to the lowest rung of Group-A
Hars. officers working in Hqrs. Offices.
Establishment May grant annual increment to all the Group C &
Officer-I D employees of Hqrs. Office.

2 o9 |1

Labour Commissioner, Odisha.

Memo No. /Z gfa? @%ated, Bhubaneswar, the ® 7 L 5‘7 oS

Copy forwarded to the Dy. Labour Commissioners, Hqrs. / All independent
Deputy Labour Commissioners / All independent Asst. Labour Commissioners / All
independent Dist. Labour Officers / All 1ndependent Asst. Labour Officers for information

and necessary action.

Memo No. /¢

Labour Commissioner, Odisha.

/Dated, Bhubaneswar, the ﬂ;. & 7.924’[5

Copy forwarded to the Under Secretary to Govt. of Odisha, Labour & ESI
Deptt., Bhubaneswar for information.

Labour Commissioner, Odisha.

Memo No. /0 gé%@gl)ated, Bhubaneswar, the 07- 5’? 20/5

Copy forwarded to all officers of Head Quarters office for information.

missioner, Odisha.
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BRIEF NOTE ON ESI DIRECTORATE;

The ESI Scheme was implemented in Odisha in January, 1960 with six dispensaries at Brajrajnagar,
Rajgangpur, Choudwar, Barang, Rajabagicha and Khapuria covering a total number of 23000 Industrial workers.
Full medical care was introduced with effect from 01/09/1976. Now the ESI Scheme provides full medical care
t0 3,29,400 IP's & their family members thorough a net work of 05 ESI Hospitals and 45 EST Dispensaries.

The Achievements during the year, 2013-14
1. Extension of ESI Scheme in new area:-

During the current Financial year,2013-14, ESI Scheme has been extended to new areas at Kaniha inthe
district of Angul to provide medical services to 2988 workers and their families.

Similarly, it is targetted to extend ESI Scheme at Khuntuni in the district of Cuttack & Chhendipada in the
district of Angul during this Financial year to provide health care facilities to the beneficiaries.

2.  Extension of ESI Scheme to peripheral areas of existing ESI Dispensaries:-

In order to extend the benefit of ESI Scheme, Government have approved for extension of EST Scheme in
the geographical area of EST Dispensary, Barbil in the district of Keonjhar, EST Dispensary, Khurda in the
district of Khurda, ESI Dispensary, Bhagatpur in ,the district of Cuttack & Jajpur, ESI Dispensary,
Kuarmunda in the district of Sundargarh, ESI Dispensary, Randia in the district of Bhadrak, EST Dispensary,
Dhanmandal in the district of Jajpur, ESI Dispensary, Jeykaypur in the district of Rayagada and EST
Dispensary, Chhanpur, Balasore & Balgopalpur in the district of Balasore to provide health care facilities
to the beneficiaries.

3.  Delegation of Financial Powers for sanction of RCM claims to IP's:-
For smooth disposal of reimbursement claims of IP's Government have been pleased to increase the
Financial Powers for sanction of reimbursement of bills relating to purchase of medicines speciality

treatment and investigations of Joint Director's/Superintendents of Hospitals from Rs.5,000/- to
Rs.25,000/- and that of the IMO I/c of Dispensaries from Rs.2,000/- to Rs,10,000/- respectively.

4. Hospital Development committees:-

Hospital Development committees have been set up in four EST Hospitals under the.
| chairmanship of respective Superintendents and comprising of Employers and Employees

Representatives. All the repair and maintenance work of ESI buildings and equipments are

i being taken up under the supervision of Hospital Development committee.
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01. Formation :

State Labour Institute, Bhubaneswar is a State Government sponsored autonomous body registered under the

Societies Registration Act, 1860. It is a premier Institute in the Country created vide Labour & ESI Department,

Government of Odisha Resolution No. 4331 LE dated 14.04.1993, started functioning from 1% May, 1993. Biju
| Pattanayak, the founder of modern Odisha established the State Labour Institute, Bhubaneswar with the triple
| objectives of research, training and publications on labour/HRD related issues from 15t May, 1993.

02. Organisation /Administration Structure :
| The administration of the Institute has been vested with the General Council headed by the Minister, Labour &
| ESI Department, Government of Odisha as Chairman, Secretary to Government, Labour & ES| Department as
Vice-Chairman, Director of the Institute, Labour Commissioner, Director of Employment and Director of Factories
& Boilers as Members Ex-Officio and 12 other members drawn in equal numbers, from the trade unions,
employer organizations and academicians to be nominated by the State Government once in every three years.
At present, State Labour Institute is functioning only with 6 nos. of employees. The organizational set up
comprises of Hon’ble Minister, Labour & ESI at the apex followed by the Principal Secretary to Govt, Labour &
ESI Department as the Vice-chairman. A Director being the head of the Institute works with six employees &
looks after the administration & execution of different schemes/projects of the Institute. Next to Director is the
Deputy Director followed by 5 other employees namely Office Secretary, Programme Organizer, 2 Programme
Executives and Programme Assistant. The Administrative Structure of SLI is indicated below :
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v

Deputy Director

v :
| v v 1
[ Office Secretary [ Programme Executivﬂ[ Programme Drgan’isej l Programme Executive ]
{ Progra

03. Major achievements accomplished by State Labour Institute during the financial year 2013-14:
TRAININGS & WORKSHOPS
(a) Refresher Course of Dy. Labour Commissioners & Asst. Labour Commissioners
(o)  Refresher Course of District Labour Officers & Asst. Labour Officers
(c)  Refresher Course of Rural Labour Inspectors
(d)  Induction Training for the newly recruited Rural Labour Instructors.
()  Computer Training for the Officers & Staff of Labour Directorate in 5 batches.
® Training Programme forthe PRI members on ISMW in 30 districts.
(@  Training Programme for the Inspectors declared under C.L(P&R) Act in 32 Labour Districts,
()  Training for the Womerf Self Help Groups at Subarnapur.
(i) Training Programme for the CDPOs & ICDS Supetvisors at Subarnapur to conduct Migrant Labour Survey.
| ) Training Programme for the CDPOs & ICDS Supetrvisors at Koraput to conduct Migrant Labour Survey.
! (k)  Training Programme for the CDPOs & ICDS Supervisors at Gajapati to conduct Migrant Labour Survey.
| ().  Training Programme for the CDPOs & ICDS Supervisors at Berhampur to conduct Migrant Labour Survey.
(m)  Training Programme for the CDPOs & ICDS Supervisors at Chhatrapur to conduct Migrant Labour Survey.
(n)  Training Programme for the CDPOs & ICDS Supervisors at Bhanjanagar to conduct Migrant Labour Survey.
| ‘ (0)  Training Programme for the Master Trainers on Joyful Teaching Methods.
| (p)  Training-cum-Workshop on ISMW for the District/Block level officers at Nuapada.
| 04. RESEARCH/SURVEYS/STUDY
| (a)  Field Survey on Migrant Labour of Gajapati District.
‘ ; (b)  Field Survey on Migrant Labour of Ganjam District.
) (c)  Field Survey on Migrant Labour of Koraput District.
‘ (d) Field Survey on Migrant Labour of Subarnapur District.
. 05. PUBLICATIONS
' (a) 4™ Edition of Shishu Sampad, Annual Bulletin on Child Labour.
\ (b)  2nd, 3rd & 4th Edition of Shrama Darpan, Quarterly Bulletin on Labour Laws.
| . (c) 1¢ Edition of Prabasi Shramik, Half Yearly Bulletin on Inter State Migrant Workmen
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VAT

Sl
THE CHILD LABOUR

(PROHIBITION AND REGULATION)
ACT, 1986 : AT A GLANCE

Object of the Act The Important clarifications Prohibition of employment of
' @ Child’ means a person who has not completed Children in Certain
: T.O.regmate - his 14 years of age. Occupations and processes
' conditions of the work | | e ‘Establishment’ Includes a shop, commercial

No child to be employed in occupation
set forth in Part A of the Schedule or ‘
any workshop wherein any of the !
processes set-forth in Part B of the !
Scheduele is carried on.  Sec. 3

| of the children in establ_ishment, workshop, farm, residential hotel,
il certain employment restaurant, eating house, theatre or other place of
public amusement or entertainment.

Hours and period of work Not permitted to work
Not to exceed three hours e Between 7 pm to 8am. =
Interval for rest - one hour e Overtime working. Weekly holidays
Spread over not more than six hours | | If such a child is working in another | | One whole day, not to be altered more
inclusive of interval and the time spent | | establishement. than once in three months.
for waiting. Sec.7 Sec-7. Sec.8

Notice to Inspector Dispute as to age Maintenance &

Furnishing details of In the absence of Production of register by
o Name and situationof establishment. certificate of age, can occupier

be referred for decision

e Name of the person in actual management of the . >
of prescribed medical

establishment.

o The name and date of birth of
every child so employed or

e Address for communication. AU Sec.10 permitted to work.
e Nature of the occupation. Sec.9 ) o Hours and period of work of any
such child and the intervals of
Display of Notice Health and Safety rest to which he is entitled. :
; ; o The nature of work of any suc
;Z r'fcgri\r:?r:ng al:;trg?;) Erbsii;:::noi To be notified by approprate government child.
atriplayHiznt of childran ahd the in as:cbrdance with guidelines given in « Such other particulars as may
o , section 13 of the Act. be nrescribed
provisions for penalties. Sec.13 P .
Sec.12 i Sec.11
[ Offence Punishment W

Imprisonment for not less than 3 months which may extend
to one year, or fine not less than 10,000/- which may extend
to Rs. 20,000/- or both.

Imprisonment for a term not less tahn six months which may
extend to two years.

for violation of section 3

Repetition of violation

For'failure'toz J Shall be purnishable with simple imprisonment which may
e Give notice as required by section 9 extend to one month or with fine which may extend to ten
e maintain a register as required by section 11 or make | thousand rupees or with both.

any false entry in any such registers; or

e display a notice containing an abstract of section 3

and this section as required by section 12, or Sec-14
e Comply with or contravene any other provisions of this
| Act or the Rules made thereunder. i)

[Landmark Judgement i
The Supreme Court in M.C, Mehta V. State of Tamil Nandu, 1996 SCC 756 has directed of the discontinuance
of the employment of child labour and ordered payment of Compensation of Rs. 20,000 per child. The court
has also laid down certain directions in relation to working hours in non-hazardous jobs and providing for
Leducation by the employer and the State.

7
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CONTRACT LABOUR

SHRAMA DARPAN

(REGULATION & ABOLITION)
ACT, 1970 : AT A GLANCE

Object of the Act

To regulate the employment of
contract labour in certain
establishments and to provide for

its abolition in certain
circumstances and for matters
connected therewith. 3

Every establishment in which 20 or more work
men are employed or were employed on any day
of the preceding 12 months as contract labour.
Every contractor who employs or who employed
on any day of the preceding tweleve months 20
or more workmen.

Applicability Registration of Establishment
Principal employer employing
20 or more workers through the
contractor or the contractor (s)
on deposit of required fee in
Form 1.

Sec. 1 Sec.7

Prohibition of Employment of
Contract Labour

Only by the appropriate Government

through issue of notification after

consultation with the Board (and not

Courts) can order the prohibition of

employment of contract labour. Sec-10

Revocation or Suspension &
Amendment of Licences

When obtained by misrepresentation or

suppression of material facts.

Failure of the contractor to comply with

the conditions or contravention of Act or

the Rules. Sec-14

Laws, Agreement or Standing Orders
inconsistent with the
Act-Not Permissible

Unless the privileges in the contract
between the parties are, more
favourable than the prescribed in the Act,
such contract will be invalid and the
workers will continue to get more
favourable benefits. Sec-30

Registers of Contractors

Principal employer

To maintain a register or contractors in

respect of every establishment in Form

Xll. Rule - 74

Contractor

To maintain register of workers for each

registered estahlishment in Form XIIl.

To issue an employment card to each

worker in Form XIV.

To issue service certificate to every

workman on his termination in Form XV.
Rules 75, 76 and 77

Returns

Contractor to send half yearly return in Form
XXIV in duplicate within 30 days Principal
employer to send annual return in Form
XXV in duplicate before 15th Feb. following
the end of the concerned year. Rule 82

Licensing of Contractor
Engaging 20 or more than 20 workers and
on deposit of required fee in Form IV.
Valid for specified period.

Sec-12, Rule 21

Revocation of Registration

When obtained by misrepresentation
or suppression of material facts etc.
after opportunity to the principal
employer. Sec-9

Welfare measures to be taken by the Contractor
Contract labour either one hundred or more employed by a contractor for one
or more canteens shall be provided and maintained.
First Aid faciliaties.
Number of res-rooms as required under the Act.

Drinking water, latrines and washing facilities. Sec-16 & 17

Responsibility of Contractor for
Payment of Wages

To pay timely and to ensure the

disbursement of wages in the presence

of the authorised representative of the

principal employer.

Rate of weges not less than the rates

as fixed or prevailing in such

employement as fixed by agreement.
Sec.21, Rules 25

Muster Roll, Wages Register, Deduction Register and Overtime
Register by Contractor

Liability of Principal Employer
To ensure provision for canteen, rest-
rooms, sufficient supply of drinking
water, latrines and urinals. Washing
facilities.

Principal employer entitled to recover
from the contractor for providing such
amenities or to make deductions
from amount payable. Sec.20

| Every Contractor shall )

Maintain Muster Roll and a Register of Wages in Form XVI and Form XVII
respectively when combined.

Register or wage-cum-Muster Roll in Form XVII where the wage period is a
fortnight or less.

Maintain a Register of deductions for damage or loss. Register or Fines and
Register of Advances in Form XX, From XXI and Form XXI| respectively.

Maintain a Register of Overtime in Form XXIII.

To issue wage slips in Form XIX, to the workmen at least a day prior to the
disbursement of Wages.

Obtain the signature or Thumb impression of the worker concerned against the
the entries relating to him on the Register of Wages or Muster Roll-Cum Wages
Register.

When covered by payment of Wages Act, register and records to be maintained
under these rules -

Muster Roll | Register of Wages, | Register of Deductions, | Register of Overtime,
| Register of Fines, | Register of Advances, | Wage Slip. Rule - 79
To display an abstract of the Act and Rules in English and Hindi and in the
language spoken by the majority of Workers in such from as may be approved by
appropriate authority. Rule - 80
To display notices showing rates of wages, hours of work, wage period, dates of

payment, names and addresses of the inspector and to send copy to the inspector
Rule - 81

Sec. 23

Violation

PENALTIES l and any change forthwith.
Section Offence Punishment
Sée. 22 Bhstiietian For obstructing the inspector of failing to produce registers etc.-3 months “imprisonment or

fine upto Rs. 500, or both.
for Violation of the provision of Act or the Rules, Imprisonment of 3 months or
fine upto Rs. 1000. On continuing contravention, additional fine upto Rs. 100 per day.
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EQUAL REMUNERATION ACT, 1976

AT A GLANCE

Object of the Act

To provide for the payment of equal remuneration
to men and women workers and for the orevention
of discrimination, on the ground of sex, against
women, in the matter of employment and for
connected or inciental matters.

N\

Act to have overriding effect

The provisions of this Act shall have effect
notwithstanding anything inconcistent therewith
contained in any other ,aw or in the terms of any award,
agreement or contract of service, whether made before
or after this Act. Sec. 3

J

e

Ty
No discrimination to be
made while recruiting men
and women workers

( Duty of employer to pay equal remuneration

to men and women workers for same work
or work of a similar nature

No employer shall pay to any worker, employed by
him in an establishment or employment,
remuneration, cash or in kind, at rates less
favourable than those ai which remuneration is paid
by him to the workers of the opposite sex for
performing the same work or work of a similar
nature.

No employer shall reduce the rate of remuneration.

Where the rates or remuneration payble before the
commencement of this Act for men and women
workers for the same work or work of a simila nature
are different only on the ground of sex, then the
higher or the highest rate at which remuneration to
be paid.

Sec-4

No discrimination on promotion, |

training or transfer expect where
employment of women is restricted.

These provisions not applicable when priority is to be
given to sceduled castes or sceduled tribes, exserviemen
or retrenched employees.

Sec-5 J

Maintaining of register
Upto date for all workers
employed inForm D at the place
where the workers are
employed.
Sec-8, Rule 6

{

'

PENALTIES

e When any employer

® omits or fails to maintain any resister or other document
in relation to workers.

® omits orfailsto produce any register, muster-roll or other
document.

e omitsorrefusestogiveanyevideneorprevents hisagent,
servant, etc. from giving evidence, or

e omits or refuses to give any information.

If any employer

e makesany recruitmentin contraventiontothe provisions
of the Act, or

e makes any payment of remuneration at unequal rates to
men and women workers, for the same work or work of a
similar nature, or

e makes any discrimination between men and women
workers in contravention of the provisions of the Act, or

e omits or fails to carry out any direction made by the
appropriate government under sub-section (5) of section 6.

e On omission or failure to produce any register or record.

Sec-10

Simple imprisonment upto one month or fine upto
Rs. 10,000 or both.

Fine not less than Rs. 10,000 which may extend
to Rs. 20,000 or imprisonment not less than
3months which may extend upto one year for 1st
offence and upto two years for second and
subsequent offences.

Fine upto Rs. 500.




MOTOR TRANSPORT WORKERS ACT, 1961

AT A GLANCE

Object of the Act

To provide for the welfare of
motor transprt workers and to
regulate the conditions of their
Lwork.

.

™
Applicability of the Act

to every motor transport

undertaking employing five or

more motor transport workers

or by a notification issued by

the State Government.

Sec.1

\ J

(Registration of motor transport |
undertaking On an application
for the registration of a Motor
Transport Undertaking to te
prescribed authority.

L Sec-3 )
b Split duty

Not more than two spells.
| Sec-17

Hours of work

Not more than 8 hours in any
day and 48 hours in a week.
To be permitted to work upto
10 hours and 54 hours in
aweek.

In case of break down etc. the
limitation can be prescribed.

i Sec-13

[ Adolescents employed as
motor transport workers to
carry tokens and certificate of

[~ R

Running time

In relation to a working day means the time from the moment a transport vehicle start
ceases to function at the end of the working day, excluding any time during which the
running of the transport vehicles is interrupted for a period exceeding such duration as
may be prescribed during which period the persons who drive, or perform any other
work in connection woth the transport vehicle are free to dispose of their time as they
please or are engaged in subsidiary work. Sec-2(1)

-

Rest room(s) )

Where in such workers are
to halt at night.

Canteens

Where there are 100 or
more workers.

Spread-over | [

Not more than 12 hours
in a day. Sec-16

\. S

Sec-B Sec-9 |

Medical Certificate | ( )

To be readily available at . F'IrSt a'd.fac“'t'e_s .
operating centers and To be readily Accesible during working hours a forst aid

halting points | box equipped with prescribed contents. Sec-12
sl (Daily intervals forrest | [ Uniforms i
Hours of work for After 5 hours working for For drivers,
adolescents at least 1/2 hour for an | | conductors and checkers.
Not more than 6 hours a day | | adult worker and to be | | Sec-10

allowed rest of at least 9
consecutive hours
between the termination
of duty on any day and
the commencement of
duty on the following day.

Sec-15J |

Prohibition of 1(
employment of children

Sec-21 |

including rest for1/2 hour.

Not to be work between 10
LP.IVI. and6 Am Sec-14

rNotice of hours of work

To be displayed and
correctly maintainted by the
employers.

rCompensatory day of rest )
Within that particular month.
Sec-20| ~

Sec-18

Payment of wages )

As per the provisions of the
Payment of Wages Act,

.

Certificate of
fitness for the

adolescent Kiedical oxamination 1948- Extra wages for
By certifying | | At the instance of the inspector any 8Vde‘3r:.talme i Wélfcea egls
Surgeon. worker can be medically examined. PEMETY, el i BiEEE
Sec-23 | |Sec-24 \ Sec-26 )

Annual leave with wages

Besides holidays and on working for 240 days- One day for every 20 days
of work performed by an adult worker during previous calendar year.

Weekly rest

A day of restin
every period of

fitness 7th day. For adolecent one day for every 15 day’s duty performed during the
Sec-22 sec-19|| calendar year. Sec-27
Sections Offence Punishment

Sec-29 Obstructing the inspectors Imprisonment upto 3 months or fine upto Rs.500 or both
Refusing to produce any register or other Imprisonment upto 3months or fine upto Rs.500
documents to the inspector.

Sec-30 Use of false certificate of fitness. Imprisonment upto one month or fine upto Rs. 50 or both.

Sec-31 Contravention of provisions regarding imprisonment upto 3months or fine upto Rs. 500 or both on
employment of motor transport workers continuing contravention Rs. 75 per day for such
contravention

Sec-32 Withfully disobsying any direction lawfully given by  Imprisonment upto 3months or fine upto Rs. 5000r with both
any person or authority under the Act.

Sec-33 Enhanced penalties after previous conviction

Imprisonment upto six months or fine upto Rs. 1000 or with both
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TRADE UNIONS ACT, 1926

AT A GLANCE

OBIECT

To provide for the registration of Trade
Union and in certain respects to
define the law relatlng to registered
Trade Unions.

REGISTRATION OF TRADE UNION

Any 7 or more members of a trade union
may, by subscribing their names to the
rules of the trade union and its
compliance.

There should be at least 10%, or 100 of
the work men, whichever is less,
engaged or employed in the
establishment or industry with which it
is connected.

It has to have, on the date of making
application, not less than 7 persons as
its members, who are workmen engaged
or employed in the establishment or
industry with which it is connected. (4)

APPLICATION FOR REGISTRATION

On prescribed from with and following
details:

Names, occupations and Address of its
head office; and Name, ages, addresses
and occupations of its office bearers. (5)

MINIMUM REQUIREMENTS FOR
MEMBERSHIP OF TRADE UNION

Not less than 10%, or 100 of the workmen,
whichever is less, subject to a minimum
of 7, engaged or employed in an
establishment etc. (9A)

CANCELLATION OF REGISTRATION

If the certificate has been obtained by fraud
or mistake or its has ceased to exist or
has wilfully contravened any provision of
this Act.

Trade Union : fine upto Rs. 200. (32)

If it ceases to have the requisite number
of members (10)

CRIMINAL CONSPIRAGCY IN TRADE
DISPUTES

No office-bearer or member of a registred trade
union shall be liable to punishment under sub-
sec(2) of conspiracy u/s 120B of IPC in respect
of any agreement made between the members
for the purpose of furthering any such object of
the Trade Union. (17)

DISQUALIFICATION OF OFFICE -BEARERS OF
TRADE UNION

If one has not attained the age of 18 years

Conviction for an offence involving moral
turpitude.

Not applicable when 5 years have elapsed.
(21-A)

RETURNS

Annually to the Registrar, on or before
such date as may be prescribed, a
general statment, audited in the
prescribed manner, of all receipts and
expenditire of every registered Trade
Union during the year ending on the 31st
December. (28)

Penal provision

For making false entry in or any omission
in general statement required for
sending returns : Fine upto Rs. 500. On
continuing default, additional fault, Rs.
5 for each week (not exceeding Rs. 50)
(31)

For making false entry in the form:
Fine upto 500. (31)

Supplying false information regarding

~20~




SALES PROMOTION EMPLOYEES

(CONDITIONS OF SERVICE) ACT, 1976

OBIECT

To regulate certain conditions of service
of sales promotion employees in certain
establishments. S

APPLICABILITY

Whole of India with effect from 6.3.1976.

APPLICABILITY OF OTHER ACTS

Employees’ Compensation Act, 1923/
2010

Industrial Disputes Act, 1947
Minimum Wages Act, 1948
Maternity Benelit Act, 1961
Payment of Bonus Act, 1965
Payment of Gratuity Act, 1972

APPOINTMENT LETTER

To be issued in From-A, within three
months, from the commence-ment of
the Act and in other case on
appointment.[5(22}}+

LERVE

» Earned leave and cash
compensation on earned leave not
availed of.

» On full wages for not less than 1/
11th of the period spent on duty.

» Leave on medical certificate.

» On one-half of the wages for not less
than 1/18th of the period of service.

» Cashable on voluntary reling-
uishment or termination other than
by way of Punishments. [4]

» Maximum limit upto which earned
leave can be accumulated : 180 days
of which the employee can avail
himself 90 days at a time.

» Encashment of leave : 120 days. Rule
14.

» Holidays intervening during the
period of leave Exceptl casual leave
granted or day of weekly rest, other
holidays shall be part of leave, Rule

12:

» Affixing of holidays to leave :

Prefixing

AT A GLANCE

or suffixing of any leave not
permissible, Rule 11

Application for leave : When other
than casual leave, not less than one
month before commencement of
leave except for urgent or unforessen
circumstances. Rule 9

Medical leave : On production of
medical certiciate. Rule 15.

Casual leave : 15 days in a calendar
year. Rule 20

Extraordinary leave : At the
discreation of the employer. Rule 17
Quarantine leave : Upto 30 days on
the recommendations of authorised
medical attendant or Public Health
Officer. Rule 16

Recording of reason for refusal or
postponement of leave. Rule 10

HOLIDAYS

» Compulsory 10 in a calendar year.
Rule 4

» Compensatory : To be availed Withing
30 days of the day when he was
required to work. Rule 5

» Wages for holidays : To be entitled
for wages on all holidays as if he was
on duty. Rule 6

» Wages for weekly day of rest : Entitled
to wages on weekly days of rest as if
he was on duty. Rule 7

MAINTENANCE OF REGISTER

» Form B : Register of sales promotion
employees

» Form C : Service Books for every
employee.

» Form D : Register of Service books.

» Form E : Leave account of each
employee Sec. 7, Rule 23.

On contravention of provisions relating
to ‘Leave’, issue of Appt. Letter or
Maintenance of Registers : Fine upto
Rs. 1000.
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MINISTRY OF LAW AND JUSTICE

(Legislative Department)
New Delhi, the 23rd April, 2013/Vaisakha 3, 1935 (Saka)

The following Acl of Parliéhlentreceived the assent of the President on the 22nd April, 2013, ant) is hereby
published for general information:-

THE SEXUAL HARASSMENT OF WOMEN AT WORKPLA CE
(PREVENTION, PROHIBITION AND REDRESSAL) ACT, 2013
(No. 14 or 2013)

[22, April, 2013]

An Act to provide protection against sexual harassment of women at workplace and for the prevention
and redressal of complaints of sexual harassment and for matters connected therewith or ineidenlal there to.

Whereas sexual harassment results in violation of the fundamental rights of a woman to equality under
articles 14 and 15 of the Constitution of India and her ri ght to life and to live with dignity under article 21 of the
Constitution and right to practice any profession or to carry on any occupation, trade or business which includes
aright to a safe environment free from sexual harassment;

And whereas the protection against sexual harassment and the right to work with dignity are universal ly
recognised human rights by international conventions and instruments such as Convention on the Elimination of all
forms of Discrimination against Women, which has been ratified on the 25th June, 1993 by the Government of
India;

And Where as it is expedient to make provisions for giving effect to the said convention for protection of
women against sexual harassment at workplace.

Be it enacted Parliament in the Sixty-fourth year of the Republic of India as follows :

‘ CHAPTER 1

i PRELIMINARY

“ Short title L.(/) This Act may be called the Sexual Harassment of Women at Workplace (Prevention,
‘ extent and Prohibition and Redressal) Act, 2013.

Commencement (2) Itextends to the whole of India.

(3) It shall come into force on such date as the Central Government may, hy notification in the
Official Gazette, appoint,

Definitions 2. In this Act, unless the context otherwise requires,

(a) "aggrieved woman" means—




SHRAMA DARPAN

(i) In relation to a workplace, a woman, of any age whether employed or not, who allege-; Tn
have been subjected to any act of sexual harassment by the respondent;

(ii) in relation lo a dwelling place or house, a woman of any age who is employed in such a
dwelling place or house;

(b) "appropriate Government" means -

() in relation to a workplace which is established, owned, controlled or wholly or
substantially financed by funds provided directly or indirectly

(A) by the Central Government or the Union territory administration, the Central Government;
(B) by the State Government, the State Government;

(i) inrelation to any workplace not covered under sub-clause (/) and falling within its
territory, the State-Government.

(c) "Chairperson" means the Chairperson of the Local Complaints Committee nominated
under sub-section (i) of section 7;

(d) "District Officer" means an officer notified under section 5;

(e) "domestic worker" means a woman who is employed to do the household work in any
household for remuneration whether in cash or kind, either directly or through any
agency on a temporary, permanent, part time or full time basis, but does not include any
member of the family of the employer;

() "employee" means a person employed at a workplace for any work on regular,
temporary, adhoc or daily wage basis, either directly or through an agent, including a
contractor, wilh or, without the knowledge of the principal employer, whether for
remuneration or not, or working on a voluntary basis or otherwise, whether the terms
of employment are express or implied and includes a co-worker, a contract worker,
probationer, trainee, apprentice or called by any other such name;

(g) "employer" means-

() inrelation to any department, organisation, undertaking,-establishment, enterprise,
i institution, office, branch or unit of the appropriate Governemt are local authority, the
" head of that'department, organisation, undertaking, establishment, enterprise, institution,
. office, branch or unit or such other officer as ihe appropriate Government or the local
authority, as the case may be, may by an order specify in this bebalf;

() inany workplace not covered under sub-clause (i), any person responsible for the
management, supervision and control ofihc workplace.

Explanation.— For the purposes of this sub-clause "management" includes the person
or board or committee responsible for formulation and administration of polices for
such organisation;
| ‘ (i) in relation to workplace covered under sub-clauses (i) and (ii), the person discharging
1 contractual obligations with respect to his or her employees;

1 (iv) inrelation to a dwelling place or house, a person or a household who employs or
B benefits from the employment of domestic worker, irrespective of the number, time
\ i ; period or type of such worker employed, or the nature of the employment or activities
\ performed by the domestic worker; '
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(h) "Internal Committee" means an Internal Complaints Committee constituted under section 4

(i) '"Local Committee" means the Local Complaints Committee constituted under section 6;

() "Member" means a Member of the Internal Committee or the local Committee, as the
case may be;

(k) "prescribed" means prescribed by rules made under this Act;

()  "Presiding Officer” means the Presiding Officer of the Internal Complaints Committee
nominated under sub-section (2) of section 4;

(m) "respondent” means a person against whom the aggrieved woman has made a complaint
under section 9;

(n) "sexual harassment" includes any one or more of the following unwelcome acts or
behaviour (whether directly or by implication) namely:—

(0 physical contact and advances; or

(i) ademand or request for sexual favours; or

(111) making sexually coloured remarks; or

(iv) showing pornography; or

(v) any other unwelcome physical, verbal or non-verbal conduct of sexual nature;

(O) "workplace" includes

(i)  any department, organisation, undertaking, establishment, enterprise, institution, office,
branch or unit which is established, owned, controlled or wholly or substantially financed
by funds provided directly or indirectly by the appropriate Government or the local
authority or a Government company or a corporation or a co-operative society;

(i)  any private sector organisation or a private venture, undertaking, enterprise, institution,
establishment, society, trust, non-governmental organisation, unit or service provider
carrying on commercial, professional, vocational, educational, cntertainmental, industrial,
health services or financial activities including production, supply, sale, distribution or
service;

(ii1) hospitals or nursing homes;

(iv) any sports institute, stadium, sports complex or competition or games venue, whether
residential or noli used for training, sports or other activities relating thereto;

(v) any place visited by the employee arising out of or during the covjrse of employment
including transportation provided hy Ihc.employcr for undtrtiiking such journey;

(vi) adwelling place or a house;

(J) "unorganised sector” in relation to a workplace means an enterprise owned by individuals
or self-employed workers and engaged in Introduction or sale ol' goods or providing
service of any kind whatsoever, and where the enterprise employs workers, the number
of inch workers is. less than ten.

oda [ ~2~
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Prevention of 3. (1) No woman shall be subjected to sexual harassment at tiny workplace,
sexual (2)The following circumstances, among other circumstances, it'it occurs or is present
harassment in relation to or connected with any act or behaviour of sexual harassment may amount to
sexual harassment: -

(i) implied or explicit promise of preferential treatment in her employment; or

(ii) implied or explicit threat of detrimental treatment in her employment; or

(iii) implied or explicit threat about her present or future employment status; or

(iv) interference with her workorcrcatingan intimidating or offensive or hostile work
environment for her; or

(v) humiliating treatment likely to affect her health or safety.

CHAPTER II
CONSTITUTION AF INTERNAL COMPLAINTS COMMITEE
Constitution 4. (1) Every employer of a workplace shall, by an order in writing, constitute
of Internal Committee to be known as the "Internal Complaints Committee”.
Compliants
Committee Provided that where the offices or administrative units of the workplace arc located at

different places or divisional or sub-divisional level, the Internal Committee shall be
constituted at all administrative units or offices.

(2) The Internal Committee shall consist of the following members to he nominated by
the employer, namely: -

(a) a Presiding Officer who shall be a woman employed at a senior level at workplace
from amongst the employees:

Provided that in case a senior level woman employee is not available, the Presiding
Officer shall be nominated from other offices or administrative units of the workplace
referred to in sub-section (/):

Provided further that in case the other offices or administrative units of the workplace
do not have a senior level woman employee, the Presiding Officer shall be nominated
from any other workplace of ihe same employer or other department or organisation;
(b) not less than two Members from amongst employees preferably committed to the
cause of women or who have had experience in social work or have legal knowledge;
(¢) one member from amongst non-governmental organisations or associations committed
to tlu: cause of women or a person familiar with the issues relating to sexual harassment'
Provided that at least one-half of the total Members so nominated shall be women.
(3) The Presiding Officer and every Member of the Internal Committee shall hold office
for inch period, not exceeding three years, from (he dSite of Iheir nomination as may be
specified by the employer.

(4) The Member appointed from amongst the non-governmental organisations
associations shall be paid such fees oriillowanc.es for holding the proceedings of the
Internal Committee, by the employer, as may be prescribed.

(5) Where the Presiding Officer or any Member of the Internal Committe,
(a) contravenes the provisions of section 16; or
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(b) has been convicted for an offence or an inquiry into an offence muler any law for the
time being| in force is pending against him; or

(c) he has been found guilty in any disciplmaiy pmeeedings or a disciplinary proceeding
is pending against him; or

(d) has so abused his position is to render his continuance in offiice prejudicial to the
public interest,

Such Presiding Officer or Member, as, the case may be, shall be removed from the
Committee and the vacancy so created or any casual vacancy shall be filled by fresh
nomination in accordance with the provisions of this section.

CHAPTER III
CONSTITUTION OF LOCAL COMPLAINTS COMMITTEE

5. The appropriate Government may notify a District Magistrate or Additional District Notification
Magistrate or the Collector or Deputy Collector as a District Officer for every of District
District to exercise powers or discharge functions under this Act, Officer

6. (1) Every District Officer shall constitute in the district concerned, a committee to be Constitution

known as the "Local Complaints Committee" to receive complaints of sexual
harassment from establishments where the Internal Complaints Committee has not
been constituted due to having less than ten workers or if the complaint is against
the employer himself. complaints
(2) The District Officer shall designate one nodal officer in every block, taluka and ‘
Tehsil in rural or tribal area and ward or municipality in the urban area, to receive |
complaints and forward the same to the concerned Local Complaints Committee
within a period of seven days.
(3) The jurisdiction of the Compiaints Committe shall extend to the areas of the district where it is condtituted.
7.(1) The Local Complaints Committee shall consist of the following members tobe Composition,
nominated by the District Officer, namely:

(a) aChairperson to be nominated from amongst the eminent women in the field of social work and committed
to the cause of women;

(b) one Member to be nominated from amongst the women working in block. taluka or tahsil or ward or
municipality in the district;

(c) two Members, of whom at least one shall be a woman, to be nominated from amongst such non-governmental
organisations or associations committed to the cause of women or a person familiar with the issues relating
to sexual harassment, which may be prescribed:

Provided that at least one of the nominees should, preferably, have a background in law or legal knowledge:

Provided further [ hat tit least one of the nominees shall be a woman belonging to the Scheduled Castes or
the Scheduled Tribes or the Other Backward Classes or minerity coomunity notified by the Central
Government, from time to time;




(d) the concerned officer dealing with the social welfare or women and child development in the district,
shall be a member ex officio.

(2) The Chairperson and every Member of the Local Committee shall hold office for such period, not exceeding
three years, from the dale of their appointment as may be specified by the District Officer

(3) Where the Chairperson or any Member of the local Complaints Committee

(a) contravenes the provisions of section 16; or

(b) has been convicted for an offence or an inquiry into an offence under any law for the time being in force is
pending against him; or

(c) hasbeenfound guilty in any disci}‘)‘ljnary proceedings or a disciplinary proceeding is pending against him; or

(d) hasso abused his position as to render his continuance in office prejudicial to the public interest.

such Chairperson or Member, as the case may be, shall be removed from Committee and the vacancy so
created or any casual vacancy shall be filled by fresh nomination in accordance with lhe provisions of this
section.

(4) The Chairperson and Members of the Iocal Committee other than the Members nominated under clauses
(b) and (d) of sub-section (/) shall be entitled to such fees or allowances for holding the proceedings of the
Local Committee as may be prescribed.

8.(/) The Ceniral Government may, alter due appropriation made by Parliament by law in (his behalf, make to the
State Government grams of such sums of money as the Central Government may think fit, for being utilised
for the payment of fees or allowances referred to in sub-section (4) of section 7.

(2) The Stale Government may set up an agency- and transfer the grants made under sub-section (/) to that
agency.

(3) The agency shall pay to'the District Officer, such sums as may be required for the payment of fees or
allowances referred to in sub-section (4) of section 7.

(4) The accounts of ihc agency referred lo in sub-section (2) shall be maintained and audited in such manner as
may in consultation with the Accountant General of the Stale, be prescribed and the person holding the

custody of the accounts of the agency shall furnish, to the Stale Government, before such date, as may be

prescribed, its audited copy ol'accounts to gether with auditors' report thereon.

CHAPTHRIV
COMPLAINT

9. (/) Any aggrieved woman may make, in writing, a complaint of sexual harassment at workplace to the Internal
Committee if so constituted, or the Local Committee, in case it is not so constituted, within a period of three
months from the date of incident and in case of a series of incidents, within a period of three months from the
date of last incident:

Provided that where such complaint cannot be made in writing, the Presiding Officer or any Member of the
Internal Committee or the Chairperson or any Member of the Local Commitee, as the case may be, shall
render all reasonable assistance to the woman for making the complaint in writing:

Provided further that the Internal Committee or, as [ he case may be, the Local Committee may, for the
reasons 10 be recorded in writing, extend the time limit not exceeding three months, if it is. satisfied that the
circumstances were such which prevented The woman from filling complaint within the said period.

SHRAMA DARPAN
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(2) Where the aggreieved woman is unable to make acomplaint on account of her physical m menial incapacity
or death or otherwise, her legal heir or such other person as may be prescribed may make a complaint
under this section.

10. (I) The Internal Commiittee or, as the case may be, the Local Committee, may, before Initiating, an inquiry

under section 11 and at the request of the aggrieved woman take steps to settle matter between her and the
respondent through conciliation.

Provided that no monetary settlement shall be made as a basis of conciliation.

2)

3)

)

Where a settlement has been, arrived as under sub-section (/), the Internal Committee or the Local Committee
as the case may be, shall record the: settlement so arrived and forward the same lo the employer or the
District Officer to take action as specified in the recommendation.

The Internal Committee or the Local Committee, as the case may be, shall provide the copies of the
settlement as recorded under sub-section (2) to the aggrieved woman and the respondent,

Where a settlement is arrived at under sub-section (/), no further inquiry shall be conducted by the internal
Committee or the Local Committee, as the case may be.

11. (/) Subject to the provisions of section 10, the Internal Committee or the Local Committee, as the case may

be, shall, where the respondent is an employee, proceed to make inquiry into the complaint in accordance
with the provisions of the service rules applicable to the respondent and where no such rules exist, in such
manner as may be prescribed or in case of domestic worker, the Local Committee shall, if prima facia case
exist, forward the complaint to the police, within a period of seven days for registering the case under
section 509 of the Indian Penal Code, and any other relevant provisions of the said Code where applicable:

Provided that where the aggrieved woman informs the Internal Committee or the Local Committee, as the
case may be, that any term or condition of the settlement arrived at under sub-section (.2) of section 10 has
not been complied with by the respondent, the Internal Committee or the Local Committee shall proceed to
make an inquiry into the complaint or, as the case may be, forward the complaint to the poliec:

Provided further that where both the. parties arc employees, the parties shall, during the course of inquiry,
be given an opportunity of being heard and a copy of the findings shall be made available to both the parties
enabling them to make representation against the findings before the Committee.

(2) Not with standing anything contained in section 509 of the Indian Penal Code, the court may, when the
respondent is convicted of the offence, order payment of such sums as it may consider appropriate, to the
aggrieved woman by the respondent, having regard to the provisions of section 15.

(3) For the purpose of making an inquiry under sub-section (/), the Internal Committee or the Local Committee,
as the case may be, shall have the same powers as are vested in a civil court under the Code of Civil
Procedure, 1908 when trying a suit in respect of the following matters, namely:

(a) summoning and enforcing the attendance of any person and examining him on oath;
(b) requiring the discovery and production of documents; and
(¢) any other matter which may be prescribed.

(4) The inquiry under sub-section (/) shall be completed within a period of ninety days.
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CHAPTER YV
INQUIRY INTO COMPLAINT

12. (/) During the pendency of an inquiry, on a written request made by the aggrieved woman, the Internal
Committee or the Local Committee, as the case may be, may recommend  to the employer to

(a) transfer the aggrieved woman or the respondent to any other workplace; or
(b) grant leave lo the aggrieved woman up to a period of three months, or

f (c) grant such other relief to the agrieved woman as may be prescribed.

(2) Theleave granted to the aggrieved woman under this section shall be in addition 10 the leave she would be
otherwise entitled.

(3) On the recommendation of the Internal Committee or the Local Committee, as the case may be, under sub-

section (/), the employer shall implement the recommendations made under sub-section (/) and send the
report of such implementation to the Internal Committee or the Local Committee, as the case may be.

13, (/) On The completion of an inquiry under this Act, the Internal Committee or the Local Committee, as the
case may be, shall provide a report of its findings to the employer, or as the case may be, the District Officer
within a period often days from the date of completion of the inquiry and such report be made available to
the concerned parties.

(2) Where the Internal Committee or the Local Committee, as the case may be. arrives at the conclusion that
the allegation against the respondent has not been proved, it shall recommend to the employer and the
District Officer that no action is required to be Taken in the mailer.

(3) Where the Internal Committee or the Local Committee, as the case may be, arrives ill the conclusion lhal the
allegation against the respondent has been proved, it shall recommend to the employer or the District

- Officer, as the case may be -

| (i) To take action for sexual harassment as a misconduct in accordance with the provisions of the service rules

* applicable to the respondent or where no such service rules have been made, in such manner as may be

prescribed,;

| (i) todeduct, notwithstanding anything in the service rules applicable to the respondent, from the salary or

wages of the respondent such sum as it may consider appropriate to be paid to the aggrieved woman or to

her legal heirs, as it may determine, in accordance with The provisions of section 1. 5¢

Provided that in case the employer is unable to make such deduction from the salary of the respondent due

to his being absent from duly or cessation of employment it may direct to the respondent to pay such sum to

the aggrieved woman:

, Provided further that in case the respondent fails to pay the sum referred to in clause (ii) the Internal Committee

' or, as the case may be, the Local Committee may forward the order for recovery of the sum as an arrcar of
land revenue to the concerned District Officer.

(4)The employer or ihe District Officer shall act upon the recommendation within days of its receipt by him.

14 (/) Where the Internal Committee or the Local Committee, as the case may be. arrives at a conclusion thatThe
allegation against the respondent is malicious or the ag grieved woman or any other person making the

complaint has made the complaint knowing it to be false or the aggrieved woman or any other person
making the complaint has produced any forged or misleading document, it may recommend to the employer
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or the District Officer, as the case may be, to take action against the woman or the person who has made the ;
complaint under sub- section (/) or sub-section (2) of section 9, as the ease may be, in accordance with the
provisions of the service rules applicable to her or him or where no such service rules exist, in such manner
as may be prescribed:

Provided that a mere inability to substantiate a complaint or provide adequate proof need not attract action
against the complainant under this section.

Provided further that the malicious intent on part of the complainant shall be established after an inquiry in
accordance with the procedure prescribed, before any action is recommended

Where the internal or the local committee or the Local Committee, as the case may be, arrives non conclusion
thai during the inquiry- any witness has given false evidence or produced any forged or misleading document,
it may recommend to the employer of the witness or the District Officer, as the case may be, to take action
in accordance with the provisions of the service rules applicable to the said witness or where no such service
rules exist, in such manner as may be prescribed.

15. For the purpose of determining the sums to be paid to the aggrieved woman under clause (ii) of sub-section

16.

(3) of section 13, the Internal Committee or the Local Commiittee or the Local Committee, as the case may
be, shall have the case may be, shall have regard to -

(a) the mental trauma, pain, suffering and emotional distress caused to the aggrieved woman;

(b) the loss in the career opportunity due to the incident of sexual harassment;

(¢) medical expenses incurred by the victim for physical or psychiatric treatment;

(d) the income and financial stattis of the respondent;

(e) feasibility of such payment in lump sum or in instalments.

Notwithstanding anything contained in the Right to Information Act, 2005, the contents of the complaint
made under section 9, the identity and addresses of the aggrieved woman, respondent ant witnesses, any
information relating to conciliation and inquiry proceedings, recommendations of the Internal Committee or
the Local Committee, as the case may be. and the action taken by the employer or the District Officer under
the provisions of this Act shall not be published, communicated or made known to the public, press and
media in any manner:

Provided thatinformation may be disseminated regarding the justice secured to any victim of sexual harassment
under this Act without disclosing the name, address, identity or any other particulars calculated to lead to the
identification of the aggrieved woman and witnesses.

1'7. Where any person entrusted with the duty to handle or deal with the complaint, inquiry or any recommendations

or action to be taken under the provisions of this Act, contravenes the provisions of section 16, he shall bo
liable for penalty in accordance with the provisions of the service rules applicable to Ihc said person or:
where no such service rules complaint and exist, in such manner as may be prescribed.

18. (/) Any person aggrieved from the recommendations made under sub-section (2) of section 13 or under

clause (i) or clause (ii) of sub-section (3) of section 13 or sub-section (1) or sub-section (2) of section M or
section 17 or non-implementation of such recommendations may prefer an appeal lo the court or tribunal in
accordance with the-provisions, of the service rules applicable to the said person or where no such service
rules exist then, without prejudice to provisions contained in any other law for the time being in force, the
person aggrieved may prefer an appeal in such manner as may be prescribed.

(2) The appeal under sub-section (1) shall be preferred within a period of ninety days of the recommendations
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CHAPTER VI
DUTIES OF EMPLOYER

19. Every employer shall -

(a) provide a safe working environment at the workplace which shall include safety from the persons coming into
contact at the workplace-

(b) display at any conspicuous place in the workplace, the penal consequences of sexual harassments; and the
order constituting, the Internal Committee under sub-section (1) of Section 4,

(¢) organise workshops and awareness programmes at regular intervals for sensitising the employees with the
provisions of the Act and orientation programmes for the members of the Internal Committee in the manner
as may be prescribed;

(d) provide necessary facilities to the Internal Committee or the Local Committee, as the case may be, for
dealing with the complaint and conducting an inquiry;

(e) assistin securing the attendance of respondent and witnesses before the Internal Committee or the Local
Committee, as the case may be,

() make available such information to the Internal Committee or ihc Local Committee, as the case may be, as
it may require having regard to the complaint made under sub-section (/) of suction 9;

(2) provide assistance to the woman if she so chooses to file a complaint in relation to the offence under the
Indian Penal Code or any other law for the time being in force;

(h) cause to initiate action, under the Indian Penal Code or any other law for the time being in force, against the
perpetrator, or if the aggrieved woman so desires, where the perpetrator is not an employee, in the workplace
at which the incident of sexual harassment took place;

(i) treat sexual harassment asa misconduct under the service rules and initiate action for such misconduct;
((G) monitor the timely submission of reports by the Internal Committee.
CHAPTER VI
DUTIES AND POWERS OF DISTRICT OFFICERS

20. The District Officer shall, -
(a) monitor the timely submission of reports furnished by the Local Committee;

(b) take such measures as may be necessary for engaging non-governmental organisations for creation of
awareness on sexual harassment and the rights of the women.

CHAPTER VIII

MISCELLANEOUS
21. (1) The Internal Committee or the I ,ocal Committee, as the case may be, shall in each calendar year prepare,
in such form and at such time as may be prescribed, an annual report and submit the same (o the employer
and the District Officer.
(2) The District Officer shall forward a brief report on the annual reports received under sub-section (/} to the
- State Government.
22. The employer shall include in its report the number of cases filed, if any, and their disposal under this Actin the
annual report of his organisation or where no such rcporl is required to be prepared, intimate such number
of cases, if any, lo the District Officer. :




23. the appropriate Government shall monitor the implementation of this Act and maintain dilla on the number of
cases filed and diisposed of in respect of all cases of sexual harassment at workplace.

24. The appropriate Government may, subject to the availability of financial and other resources,

(a) developrelevant information, education, communication and training materials, and organise awareness
programmes, to advance the understanding of the public of the provisions of this Act providing for protection
against sexual harassment of woman at workplace.

(b) Formulate orientation and training programmes for the members of the local complaints Committee.

25. (1) The appropriate Government, on being satisfied that it is necessary in the public interest or in the interest
of women employees at a workplace- to do so. by order in writing,

(a) call upon any employer or District Officer to furnish in writing such information relating to sexual harassment
as it may require;

(b) authorise any officer to make inspection of the records and workplace in.-relation to sexual harassment, who
shall submit a report of such inspection to it within such period as may be specified in the order.

(2) livery employer and District Officer shall produce on demand before the officer making the inspection all
information, records and other documents in his custody having a bearing on the subject rmitter of such
mspection,

26, (1) Where the employer fails to -

(a) constitute an internal Commiltee under sub-section (/) of section 4,

(b) Takc action under sections 13, I'Tand 22; and

(c) contravenes or attempts to contravene or abets contravention of other provisions of this Act or any rules
made thereunder,

he shall be punishable with fine which may extend to fifty thousand rupees.

(2) Ifany employer, after having been previously convicted of an offence punishable under this Act subsequently
commits and is convicted of the same offence, he shall be liable to -

(1)  twice the punishment, which might have been imposed on a first conviction, subject to the punishment being
maximum provided for the same offence:

Provided that in case a higher punishment is prescribed under any other law for the time being in force, for
the offence for which the accused is being prosecuted, the court shall take due cognizance of the same while
awarding the punishment;

(i1) cancellation, of his licence or withdrawal, or non-renewal, or approval, or cancellation of the registration, as
the case may be, by the Govemmenm or local authority required for carrying on his business or activity.

27, (1) No court shall take cognizance of any offence punishable under this Act or any rules made thereunder,
save on a complaint made by the aggrieved woman or any person authorised by the Internal Committee or
Local Committee in this behalf.

(2) No court interior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first class shall try any
offence punishable under this Act.

(3) lively offence under this Act shall be non-cognizable,

28. The provisions; of this Act shall be in addition to and not in ricrogaiion of the provisions of any other law for
the time being in force.

29 (The Central Government may, by notification in the Official Gazette make rules for carrying out theprovisions
of this Act.
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(2) Inparticular and without prej udice lo the generality of the foregoing power, such rules may provide for all or
any ofthe following matters, namely:-

(a) the fees orallowances to be paid to the Members under sub-section (1) of section 4;

(b) nomination of members under clause (c) of sub-section (1) of section 7;

(c) the fees or allowances to be paid to the Chairperson, and Members under sub-section (4) of section 7,

(d) theperson who may make complaint under sub-section sub-section (2) of section 9:

(¢) themanner of inquiry under sub-section (1) of section 11;

(f) the power of making an inquiry under clause (e) of sub-sections (2) of section 11

(g) thereliwfto recomended under clause (c) of sub -section (1) of section 12;

(h) the manner of action to be taken under clause (1) of sub section (3) of section 13

(i) themanner of action to be taken under sub-sections(1) and (2) of section 14;

(j) themanner of action to be taken under section 17;

(k) the nianner of appeal under sub-section (/) of section 18;

() themanner of organising workshops, awareness programmes for sensitising the employees and orientation
programmes for the members of the Internal Committee under clause (c) of section 19; and

(m) the form and time for preparation of annual report by Internal Cormnitia: and the Local Committee under
sub-section (/)of section 21.

(3) Every rule made by the Central Government under this Act shall be laid as soon as may be alter it is made,
i before each House of Parliament, while itis in session, fora total period of thirty days which may be comprised
in one session or in two or more successive sessions, and if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses agree in making any modification in the
rule or both Houses agrée that the rule should not be made, the rule shall thereafter have effect only in such
‘ modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall
be without prejudice to the validity of anything previously done under that rule.
‘ (4) Any rule made under sub-section (4) of section 8 by the State Government shall be laid, as soon as may be
after it is made, before each House of the State Legislature where it consists of two Houses, or where such
~ Legislature consists of one Mouse, before that house.
30. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central remove Government may,
by order published in the Official Gazette, make such provisions, not difficulty inconsistent with the provisions
of this Act, as may appear to it to he necessary for removing the difficulty:

Provided that no such order shall be made under this section after the expiry of a period of two years from
the commencement of this Act.
(2) Every order made wider ill is section shall be laid, as soon as may he after il isimide, before each House
| of Parliament.

PK.MAL.HOTRA,
Secy. to the Govt. of India
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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
New Delhi, the 31st December, 2008/Pausa 10, 1930 (Saka)

The following Act of Parliament received the assent of the President on the 30th December, 2008 and is hereby
published for general information :-

THE UNORGANISED WORKERS’ SOCIAL SECURITY ACT, 2008
. No. 33 OF 2008

therewith or incidental thereto.
Be it enacted by Parliament in the Fifty-ninth Year of the Republic of Tndia as follows:-

CHAPTER -1
PRELIMINARY

L. (1) This Act may be called the Unorganised Workers Social Security short title, Act, 2008.
(2) Itextends to the whole if India.
(3) Itshall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

Definitions 2. In this Act, unless the context otherwise requires, -
(a) “employer” means a person or an association of persons \, who has engaged or employed
an unorganised worker either directly or otherwise for remuneration;
(b) “home-based worker” means a person engaged in the production of goods or services for
an employer in his or her home or other premises of this or her choice other than the work-
place of the employer provides the equipment, materials or other inputs;
(¢) “identity card” means a card, document or certificate issued to an unorganised worker by
the District Administration under sub-section (3) of section 10;
(d) “National Board” means the National Social Security Board for unorganised workers
constituted under sub-section (3) of section 5;
(e) “notification” means a notification published in the Official Gazette;
(f) “organised sector” means an enterprise which is not an unorganised sector;
() “prescribed worker” means prescribed by rules made under this Act by the Central Gov-
ernment or the State Government, as the case may be;
(h) “registered worker” means an unorganised worker registered under sub-section (3) of
section 10;
(1) “Schedule” means the Schedule annexed to the Act;
(j) “State Board” means the (name of the State) State Social Security Board for unorganised
workers constituted under sub-section (1) of section 6;
(k) “self-employed worker” means any person who is not employed by an employer, but
engages himself or herself in any occupation in the unorganised sector subject to a monthly
earning of an amount as may be notified by the Central Government or the State Government
from time to time or holds cultivable land subject to such ceiling as may be notified by the

State Government:
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(1) “unorganised sector’” means an enterprise owned by individuals or self-employed workers
and engaged in the production or sale of goods or providing service of any kind whatsoever,
and where the enterprise employs workers, the number or such workers is less than ten;
(m) “unorganised worker” means a home-based worker, self-employed worker or a wage
worker in the unorganised sector and includes a worker in the organised sector who is not
| covered by any of the Acts mentioned in Schedule I to this Act; and

1 (n) “wage worker” means a person employed for remuneration in the unorganised sector,
directly by an employer or throu gh any contractor, irrespective of place of work, whether
| exclusively for one employer or for one or more employers, whether in cash or in kind,
whether as a honte-based worker, or as a temporary or casual worker, or as a migrant
worker, or worker, or workers employed by houscholds including domestic workers, with &
| monthly age of an amount as may be notified by the Central Government and State Govern-
{ ment, as the case may be.

|

! CHAPTER II
SOCIAL SECURITY BENEFITS
Framing of 3. (1) Central Government shall formulate and notify, from time to time, suitable
| scheme Welfare schemes for unorganised workers on matters relating to
!| (a) life and disability cover,

(b) health and maternity benefits;
| (c) old age protection; and
! (d) any other benefit as may be determined by the Centra Government.
(2) The schemes included in the Schedule 1 to this Act shall be deemad to be the welfare
schemes under sub-section (1).
(3) The Central Government may, by notification, amend the Schedules annexed to this Act.
(4) The State Government may formulate and notify, from time to time suitable welfare schemes
for unorganised workers, including schemes relating to -

(a) provident fund;

(b) employment injury benefit;

(c) housing
‘ (d) educational schemes for children;
. (e) skill upgradation or workers;
| (f) funeral assistance; and
. (g) old age homes
| 4.(1) Any scheme notified by the Central Government may be-
| (i) wholly funded by the Central Government; or

(ii) party funded by the Central Government and partly funded by the State
Government; or

(iii) partly funded by the Central Government, party funded by the State Gov-
ernment and partly funded through contributions from the beneficiaries of the scheme or the
employers as may be prescribed in the scheme the Central Government.

.1‘
s
|

(2) Every scheme notified by the Central Government shall provide for such matters that
are necessary for the efficient implementation of the scheme including the matters relating to,
(i) scope of the scheme;
(ii) beneficiaries of the scheme;
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(ii1) resources of the scheme:

(iv) agency or agencies that will implement the scheme;
(v) redressal of grievances; and

(vi) any other relevant matter.

CHAPTER III
NATIONAL SOCIAL SECURITY BOARD FOR UNORGANISED WORKERS

5. (1) The Central Government shall, notificati on, constitute a National Board of to be known as
the National Social Security Board of exercise the powers conferred on, and to perform the
funtions Assigned to it under this Act.

2)
(a)
(b)
(©)

3)
“)

®)
(6)

(7
(8)

The National Board shall consist of the following members, namely;-

union Minister for labour and Employments-Chairperson, ex officio;

the Director General (Tabour Welfare)-Members Security, ex officio; and

thirty-four members to be nominated by the Central Government, out of whom-

(1) seven representing unorganised sector workers;

(ii) seven representing employers of unorganised sector;

(iii) even representing eminent persons from civil society;

(iv) two representing members from Lok Sabha and one from Rajya Sabha;

(v) five representing Central Government Ministries and Departments concerned; and

(vi) five representing State Governments.

The Chairperson and other members of the Board shall be from amongest persons of eminence in
the fields of labour welfare, management, finance, law administration.

The number of persons to be nominated members from amongst persons specified in clause (c) of
sub-section (2), the term of office and other conditions of service of members, the procedure to be
followed in the discharge on their function by, and the manner of filling vacancies among the mem-
bers of, the National Board shall be such as amy be prescribed:

Provided that adequate representation shall be given to persons belonging to the Scheduled Castes,
the Scheduled Tribes, the Minorities and Women.

The term of the National Board shall be three years.

The National Board shall meet at least thrice a year, at such time and place and shall observe such
rules of procedure relating to the transaction of business at its meeting the meetings as may be
prescribed.

The members may receive such allowances as may be prescribed for attending the meetings of the
National Board.

The National Board shall perform the following functions, namely:-

(a) recommend to the Central Government suitable schemes for different sections of unorganised
workers;

(b) advise the Central Government on such matters arising out of the administration of this Act as
may be referred to it;

(c) monitor such social welfare schemes for unorganised workers as are administered by the Central
Government;

(d) review the progress of registration and issue of 1dentity cards to the unorganised workers;

(e) review the record keeping functions performed at the State level;

() review the expenditure from the funds under various schemes; and

() undertake such other functions as are assigned to it by the Central Government from time to time.
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CHAPTERI1V
STATE SOCIAL SECURITY BOARD FOR UNORGANISED WORKERS

Every State Government shall, by notification, constitute a State Board to be known as (name of the
State) State Social Security Board to exercise the powers conferred on, and to perform the func-
tions assigned to it, under this Act.

The State Board shall consist of the following members, namely:-

(a) Minister of Labour and Employment of the concerned State-Chairperson, ex officio;

(b) the Principal Secretary.of Secretary (Labour)-Member-Secretary, ex officio; and

(c) twenty-eight members to be nominated by the State Government, out of whom-

(1) seven representing the unorganised workers;

(i) seven representing employers of unorganised workers;

(iii) two representing members of Legislative Assembly of the concerned State;

(iv) five representing eminent persons from civil society; and

(v) seven representing State government Departments concerned.

The Chairperson and other members of the Board shall be from amongst persons of eminence in the
fields of labour welfare, management, finance, law and administration.

The number of persons to be nominated as members from each of the categories specified in clause
(c) ob sub-section (2), the term of office and other conditions of service of members, the procedure
to be followed in the discharge of their functions by, and the manner of filling vacancies among the
members of, the State Board shall be such as may be prescribed:

Provided that adequate representation shall be given to persons belonging to the Scheduled Castes,
the Scheduled Tribes, the Minorities and Woman.

The term of the State Board shall be three years.

The State Board shall meet atleast once in a quarter at such time and place and shall observe such
rules of procedure relating to the transaction of business at its meetings, as may be prescribed.
The members may receive such allowances as may be prescribed for attending the meetings of the
State Board.

The State Board shall perform the following functions, namely:-

(a) recommend the State Government in formulating suitable schemes for different sections of the
unorganised sector workers;

(b) advise the State Government on such matters arising out of the administration of this Act as may
be referred to it;

(c) monitor such social welfare schemes for unorganised workers as are administered by the State
Government;

(d) review the record keeping functions performed at the District level;

(e) review the progress of registration and issue of cards to unorganised sector workers;

(f) review the expenditure from the funds under various schemes; and

(g) undertake such other functions as are assigned to it by the State Government from time to time.
Any scheme notified by the State Government may be- G

(i) wholly funded by the State Government; or

(ii) partly funded by the State Government, partly funded through contributions collected from the
beneficiaries of the scheme or the employers as may be precribed in the scheme by the State
Government.
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(2)  The State Government may seek financial such financial assistance from the Central Government for
| the scheme for the purpose of schemes for such period and on such terms and conditions as it may
| deem fit.
| 8. The record keeping functions for the purpose of this Act shall be performed by the District
| Administration:
Provided that the state government may direct that the record keeping function shall be performed by -

i (a) the District Panchayat in rural areas; and
| (b) the Urban Local Bodies in urban areas,
‘ g, The State Government may set up such workers’ facilitation centres as may be considered necessary
| from time to time to perform the following functions, namely:-
| (a) disseminate information on available social security schemes for the unorganised workers;
i : (b) facilitate the filling, processing and forwarding of application forms for registration of unorganised
| workers;
(c) assistunorganised worker to obtain registration from the District Administration;
(d) facilitate the enrollment of the registered unorganised workers in social security schemes.

CHAPTER V
REGISTRATION
10. (1) Every unorganised worker shall be cligible for registration subject to the fulfillment of the following
conditions, namely:-
(a) he or she shall have completed fourteen years of age; and
(b) a self-declaration by him or her confirming that he or she is an unorganised worker.
(2)  Every eligible unorganised worker shall make an application in the prescribed form to the District
Administration for registration.
(3)  Everyunorganised worker shall be registered and issued an identity card by the District Administra-
tion which shall be a smart card carrying a unique identification number and shall be portable.
(4)  Ifaschemerequires a registered unorganised worker to make a contributi on, he or she shall be
eligible for social security benefits under the scheme only upon payment of such contribution.
(5) Where ascheme requires the Central or State Government to make a contribution, the Central or
State Government, as the case may be, shall make the contribution regularly in terms of the scheme.

| CHAPTER VI
11.  The Central Government may give directions to-
(1) the National Board: or
(i1) the Government of a State or the State Board of that State, in respect of matters relating to the
implementation of the provisions of this Act.
| 12, No proceedings of the National Board or any State be invalid on the ground merely merely of the exist-
‘ ence of any vacancy or defect in the constitution of the N ational Board or, as the case may be, the
State Board.
13. (1) The Central Government may, by notification, make rules to carry out the provisions of this Act.
(2) In particular, and without prejudice to the generality of the foregoing power, such rules may provide for
all or any of the following matters, namely:-
(a) the contributions to be collected from the beneficiaries of the scheme or the employers under sub-
I section (i) of section:;
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the number of persons to be nominated, the term of office and other conditions of service of mem-
bers, the procedure to be followed in the discharge of functions by, and the manner of filling vacan-
cies of, the National Board under sub-section (4) of section 5;

(c) therules of procedure relating to the transaction of the business at the meeting of the National Board
under sub-section (6) of section 5;
1 (d) the allowances for attending the meeting of the National Board under sub-section (7) of section 5;
| (e) the form of making an application for registration under sub-section (2) of section 10; and
()  any other matter which is required to be, or me be, prescribed.
14. (1) The State Government may, by notification, make rules to carry out the provisions of this Act,
(2) In particular, and without prejudice to the generality of the foregoing power, such rules may provide
for all or any of the following matters namely:-
(a) the number of persons to be nominated, the term of office and other conditions of service of mem-
bers, the procedure to be followed in the discharge of functions by, and the manner of filling vacan-
cies of, the State Board under sub-section (4) of section 6;
(b) therules of procedure relating to the transaction of business at the meetings of the State Board under
sub-section (6) of section 0;
(c) theallowances for attending the meetings of the State Board under sub-section (7) of section 6;
(d) the contributions to be collected from the beneficiaries of the scheme or the employers under sub-
section (1) of section 7;
| (e) the form in which the application for registration shall be made under sub-section (2) of section 10;
and
. (f)  any other matter which is required to be, or may be, prescribed.
.| 15. (1) Every rule made by the Central Government under this Act shall be laid, as soon as may be after it is
made, before each House of Parliament, while it is in session, for a total period of thirty days which
may be comprised in one session or in two or more successive session, and if, before the expiry of
the session immediately. following the session or the successive sessions aforesaid, both House
agree in making any modification in the rule or both House agree that the rule should not be made,
the rule shall thereafter have effect only in such modified form or be of no effect, as the case may be;
50, however, that any such modification or annulment shall be without prejudice to the validity of
anything previously done under that rule.

| (2)  Every rule made under this Act by State Government shall be laid, as soon as may be afteritis
r notified, before the State Legislature.
i 16. Nothing contained in this Act shall affect the operation of any corresponding law in a State providing ;
r welfare schemes which are more beneficial to the unorganised workers than those provided for I
‘ them by or under this Act. ‘
17. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central Government may, by )
order published in the Official Gazette, make such provisions, not inconsistent with the provisions of :
this Act, as may appear to it to be necessary for removing the difficulty.

o4 Provided that no such order shall be made under this section after the expiry of a period of two years from
the commencement of this Act.

(2) Every order under this section shall be laid, as soon as may be after it is made, before each House of




SCHEDULE 1
[See sections 2(i) and (3)]
SOCIAL SECURITY SCHEMES FOR THE UNORGANISED WORKERS

. No. Name of the Scheme

Indira Gandhi National Old Age Pension Scheme.

National Family Benefit Scheme.

Janani Suraksha yojana.

Handloom Weavers’ Comprehensive Welfare Scheme.

Handicraft Artisans’ Comprehensive Welfare Scheme.

Pension to Master craft persons.

National Scheme for Welfare of Fishermen and Training and Extension.
Janshree Bima Yojana.

Aam admi Bima Yojana, ?
0. Rashtriya Swasthya Bima Yojana.
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SCHEDULE 11 ‘
[See section 2 (m)] |

. No. Name of the Act
The Workmen’s Compensation Act, 1923 (8 of 1923). !
The Industrial Disputes Act, 1947 (14 of 1 947).

The Employees’ State Insurance Act, 1948 (34 of 1948).

The Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (19 0of 1952)
the Maternity Benefit Act, 1961 (53 of 1961). :
The Payment of Gratuity Act, 1972 (39 of 1972).

DR W]

T. K. VISWANATHAN,

Secy. to the Govt. of India
Government of Orissa

| Labour & Employment Department

NOTIFICATION
Bhubaneswar dated the March, 2010

No. SS-TI-SC-05/09 /LE, In exercise of the powers comiferred by section 14 of the Unorganized Workers’
| Social Security Act, 2008 (33 of 2008). the State Government do hereby makes following rules, namely:-
1. Shorttitle - (1) These rules may be called the Orissa Unorganized Workers’ Social Security Rules, 2010.
(2) They shall come into force on the date of their publication in the Orissa Gazette.
2. Definitions - (1) in these rules, unless the context otherwise requires.
| ' (a) “Act” means the Unorganized Workers” Social Security Act 2008 (33 of 2008)
| (c) “Chairperson” means the chairperson of the State Board; 1l
(d) “section” means a section of the Act. (2) Words and expressions used and not defined in these rules but |
defined in the Act shall have the meanings respectively assigned to them in the Act.
3. Termof Board and Office Members - (1) Every member other than an ex-officio member, shall hold office
of a period of three years from the date of his nomination.

SS9 A& . ~40~




~ (5) A member shall be eligible for re-nomination.
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Provided the members of the State Board shall be deemed to have vacated their office as such of expiration
of the period of the State Board specified is sub-section (5) of section 6.

(2) A member nominated under sub-clause (iii) of clause (c) of sub-section (2) of section 6 shall cease to
be amember of the State Board if he/she ceases to be member of Orissa Legislative Assembly by virtue of
which he/she was so nominated.

(3) A member nominated under sub-clause (i) and (ii) of clause (c) of sub-section (2) of section 6 shall
cease to be a member of the State Board if he/whe ceases to represent the category of interest from which
he/she was so nominated;

(4) Out of twelve persons to be nominated under sub-clause (i) and (iv) of clause (c) of sub-section (2) of
section 6 one person each from the Scheduled Caste, the Scheduled Tribe, the Minorities and Women
shall be nominated as member. '

Resignation. - (1) A member of the State Board, not being an ex officio member, may resign from his office
by a writing under hiss hand addressed to the Chairperson and the member so resigning shall be deemed
to have vacated his office as member with with effect from the date his resignation is accepted by the
Chairperson or on the thirty days from the date of receipt of resignation, whichever is earlier;

Change of Address. - If member changes his address, he shall bring it to the notice his new address to the
Member Secretary of the Board about his new address who shall thereupon enter his new address in the
official records;

Provided that if a member fails to bring it to the notice of the member Secretary his new address, the
address in the official records shall for all purpose be deemed to be the members’ correct address.
Manner of filling vacancies - When the office of a member becomes vacant by reason of death, resignation
or Otherwise the Chairperson shall submit a report to the State Government and on receipt of such report,
the State Government may, by notification, fill up the vacancy and the persons so nominated shall hold
office for the remainder of the term of office of the member in whose place he is nominated.

Allowances of member - (1) The traveling allowance of an official member of the Board shall be governed
by the rules authority paying his salary.

(2) Other members of the Board shall be paid traveling allowance for attending the meetings of the Board
at such rates as are admissible to Group- ‘A’ Officer of the State Government and daily allowances shall
be calculated at the maximum rate admissible to Group- ‘A’ Officer of the State Government.

Function of the Board - Every matter which the State Board is required to take into consideration shall be
considered at a meeting of she State board, or if the chairperson so directs, by sending the necessary
papers to every member for opinion and the matter shall be disposed of in accordance with the secision of
the majority.

Provided that where there is no opinion of majority on a matter and the members of the Board are equality
divided, the Chairperson shall have a second or a casting vote.

Explanation - The expression “Chairperson” for the purpose of the above proviso shall include a member
nominated or chosen sub-rule (2) of rule 9 to preside over a getting.

Meeting - (1) The Board shall meet at such places and at such times as may be decided by the Chairperson
and it shall meet at least once in four moths.

(2) The Chairperson shall preside over every meeting of the State Board in which he is present and in his
absence of such nomination by the Chairperson, the members of the Board present in such meeting may
choose from amongst themselves a member to preside over the meeting.
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SURINDER SINGH N1JJAR and H.L. GOKHALE, JJ
W Civil Appeal No. 6634 of 2012
September 13,2012
Between
RAMESH AHLUWALIA

and

STATE OF PUNJAB and others

Constitution of India, 1950—Article 226—Writ petition—Maintainability- Specific plea taken by the appellant
that respondent school was performing public functions by providin g education to young children—Even a
purely private body where state has no control over it's internal affairs—Would be amenable to jurisdiction of the
High Courtunder Article 226 for issuance of a writ of mandamus—It such private body is performing public
functions normally expected to be performed by the State authorities. [Para 12] Constitution of India,
1950—Aurticle 226—Writ petition—Clearly involving disputed questions of fact—Appropriate that the matter
should be decided by an appropriate Tribunal/Coutt. [Para 16]

Disciplinary Proceeding—Principal appeared before the Inquiry Officer as management witness—Charges
proved and appellant dismissed from service—He submitted appeal before the disciplinary committee—Principal
participated in deliberations as a member of the commi ttee—Having supported case of the management—Not
appropriate for the Principal to participate'in the proceedings of the Disciplinary Committee—Actual and
demonstrable fair play must be hall mark of proceedings and decisions of administrative and quasi-judicial
Tribunals—Impugned order vitiated Quashed and set aside. [Para 19]

JUDGMENT
SURINDER SINGH NIJJAR and HI.. GOKHALE, J].—Leave granted

2. We have heard the learned Counsel for the parties atlength and also (perused the entire records.

3. The appellant Ramesh Ahluwalia was working as an Administrative Officer in the DAV Public School, Lawrence
Road/ Amritsar, He has been serving in that institution since 1st April, 1983. Atthe relevant time, the appellant
was working as an Administrative Officer, to which post he was promoted by order dated 1st Aug 2005,




Stapper, that one lady official Smt. Jaswinder Kaur made a complaint to the Principal of the School on 28 Nov.
2206 about the alleged misconduct of the appellant on 1711.2006. On the basis of the aforesaid misconduct, the
appellant was issued a warning letter by the Principal Smt, Neera Sharma on 9th December, 2006. On 21st
December, 2006, Smt. Jaswinder Kaur made another written complaint addressed to the Manager,

4. The appellant complains that without granting any opportunity of being heard, on 1st February, 2007 he was
downgraded and transferred to another school to work as an Assistant. This order was also passed by Principal
Smt. Neera Sharma. Again, on 8th February, 2007, Smt. J. aswinder Kaur submitted a further affidavit regarding
her complaint. Therefore, a Memorandum/ Charge-sheet dated 17th March, 2007 was served upon the appellant
under Bye-law 47 of the Central Board of Secondary Education Affiliation Bye-Laws. After obtaining the
explanation of the appellant, the Manager of the Managing Committee of the school, being the Disciplinary
Authority, appointed an Inquiry Officer and a regular inquiry was held against the appellant.

5- We may notice here that the Principal Smt. Neera Sharma appeared before the Inquiry Officer as Management
Witness No. 2. Ultimately, the charges were said to have been proved against the appellant. Subsequently, the
Inquiry Report was served on the appellant and he was given an opportunity to make a representation against the
same. The appellant submitted his representation detailing his various contentions. Upon consideration of the
entire matter, it appears that the Disciplinary Authority passed an order on 8th January, 2008 directing the
appellant to be removed from service.

6. Against the aforesaid order of removal, the Appellant submitted an appeal before the Disciplinary Committee

under Bye-Law 49 of the CBSE Affiliation Bye-Laws. Bye-Law 49 of the said Bye- Laws provides as under:

"49 Disciplinary Committee '

(1)  Incase the employee wishes to appeal against the order of the Disciplinary Authority, the appeal shall be
referred to a Disciplinary Committee. The Disciplinary Committee shall consist of the following:

(a) The Chairman of the School Managing Committee or in his absence any member of the Commiittee,
nominated by him.

(b)  The Manager of the school, and where the disciplinary proceedings is against him/her any other person of

: the Committee nominated by the Chairman.

(¢) A nominee of the Board appropriate authority. He/she shall act as an adviser.

(d) The Head of the school, except where the disciplinary proceeding is against him/her, the Head of any other
school nominated by the CBSE or Director of Education in case the Act so provides.

(6) One teacher who is a member of SMC of the school nominated by the Chairman of the Committee.

(2) The Disciplinary Committee shall carefully examine the findings of the inquiry officer reasons for imposing
penalty recorded by the Disciplinary Authority and the representation by the employee and pass orders as
it may deem fit."

7. A perusal of the aforesaid Bye-Law clearly shows that an order of ti\e Disciplinary Authority can be challenged
before the Disciplinary Committee by way of filing an appeal. The constitution of the Disciplinary Committee
includes, amongst others. Head of the school In accordancc with the aforesald Bye-law, the appellant duly
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8. Aggrieved by the aforesaid decision, the appellant challenged the order of the Disciplinary Committee before
the High Court by filing CWP No. 11691/2009. The aforesaid writ petition has been dismissed by the learned
Single Judge in limine, but by passing a speaking order. Relying on the judgment of this Court in Zee Telefilms
Ltd. and another v. Union of India and others, the appellant had submitted that he was entitled to invoke the
extraordinary jurisdiction of the High Court under Article 226 of the Constitution of India as the respondent-
school was performing public functions by providing education to young children. The aforesaid submission of
the Appellant has been rejected by the learned Single Judge with the following observations:

"After hearing Counsel, for thé'appe]lant, I do notfind any force in the contention raised by him. The respondent-
school, being an unaided and a private school being managed by a Society, is not an instrumentality of the State,
in my opinion, the appellant has the efficacious remedy to challenge the impugned orders before the Civil Court.
In the instant case, while challenging the impugned orders, the appellant has raised certain disputed questions of
facts. Thus, in the facts and circumstances of the case, I am not inclined to entertain this petition and the same is
accordingly, dismissed with liberty to the appellant to avail his.- alternative remedy." I am not inclined to entertain
this petition and the same is accordingly, dismissed with liberty to the appellant to avail his alternative remedy.”

9. Against the order passed by the learned Single Judge, the appellant filed Letters Patent Appeal No. 368 of
2010 before the Division Bench of the High Court. The Division Bench, vide its order dated 25th October,
2010, dismissed the LPA filed by the Appellant by observing that there is no infirmity in the order passed
by the learned Single Judge. Hence, the present special leave petition by the appellant.

10. Mr. Parikh, i learned Counsel appearing on behalf of the appellant submitted that the Judgment of the
learned Single Judge as also of the Division Bench of the High Court are contrary to the law laid down by
this Court in a catena of judgments.

He has made a reference to the judgments of this Court in Andi Mukta Sadguru Shree Muktajee Vandas
Swami Suvarna Jayanti Mahotsav Smarak Trust and others v. V.R. Rudani and others,2 Unni Krishnan J.P. and
others v. State of Andhra Pradesh and others,3 and Zee Telefilms Ltd. and another v. Union of India and others*
and submitted that even though the respondent ochool would not fall within the definition of "State" or other
authority/instrumentality of the State under Article 12 of the Constitution of India, yet the writ petition would be
maintainable as the Managing Committee of the School is running schools throughout India and thus performing
very important public functions.

| 11.  Onthe other hand, Mr. S.S. Ray, learned Counsel appearing on behalf of respondent Nos. 2-4 submitted
that n6 writ petition would be maintainable against the respondent-institution. In support of his submission,
learned Counsel has placed reliance in the case of Pradeep Kumar Biszvas v. Indian Institute of Chemical
Biology and others,5 particularly making reference to paragraph 40 of the aforesaid Jjudgment. Paragraph
40 of the aforesaid judgment is extracted hereunder:

"The picture that ultimately emerges is that the tests formulated in Ajay Hasia are not arigid set of principles
so that if a body falls within any one of them it must, ex-hypothesi, be considered to be a State within the
meaning of Article 12. The question in each case would be whether in the light of the cumulative facts as
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established, the body is financially, functionally and administratively dominated by or under the control of
the Government. Such control must be particular to the body in question and must be pervasive. If this is
found then the body is a State within Article 12. On the other hand, when the control is merely regulatory
whether under statute or otherwise, it would not serve to make the body a State."

12. We have considered the submissions made by the learned Counsel for the parties. In our opinion, in view of
the judgment rendered by this Court in the case of Andi Mukta Sadguru Shree Muktajee Vandas Swami Suvarna
Jayanti Mahotsav Smarak Trust (supra), there can be no doubt that even a purely private body, where the State
has no control over its internal affairs, would be amenable to the jurisdiction of the High Court under Article 226
of the Constitution, for issuance of a writ of mandamus. Provided, of course, the private body is performing
public functions which are normally expected to be performed by the State Authorities. In the aforesaid case, this
Court was also considering a situation where the services of a Lecturer had been terminated who was working in
the college run by the Andi Mukta Sadguru Shree Muktajee Vandas Swami Suvarna Jayanti Mahotsav Smarak
Trust. In those circumstances, this Court has clearly observed as under:

"20. The term "authority" used in Article 226, in the context, must receive a liberal meaning unlike the term in
Article 12. Article 12 is relevant only for the purpose of enforcement of fundamental rights under Article
32. Article 226 confers power on the High Courts to issue writs for enforcement of the fundamental rights
as well as non-fundamental rights. The words "any person or authority" used in Article 226'are, therefore,
not to be confined only to statutory authorities and instrumentalities of the State. They may cover any other
person or body performing public duty. The form of the body concerned is not very much relevant. What
is relevant is the nature of the duty imposed on the body. The duty must be judged in the light of positive
obligation owed by the person or authority to the affected party. No matter by what means the duty is
imposed, if a positive obligation exists mandamus cannot be denied.

22. Here again we may point out that mandamus cannot be denied on the ground that the duty to be enforced
is notimposed by the statute. Commenting on the development of this law, Professor de Smith states: "To
be enforceable by mandamus a public duty does not necessarily have to be one imposed by statute. It may
be sufficient for the duty to have been imposed by charter, common law, custom or even contract.” We

share this view. The judicial control over the fast expanding maze of bodies affecting the rights of the
people should not be put into watertight compartment. It should remain flexible to meet the requirements of
variable circumstances. Mandamus is a very wide remedy which must be easily available "to reach injustice
wherever it is found". Technicalities should not come in the way of granting that relief under Article 226.
We, therefore, reject the contention urged for the appellants on the maintainability of the writ petition.”

13.  The aforesaid observations have been repeated and reiterated in numerous judgments of this Court including
the judgment in Unni Krishnan and Zee Telefilms Ltd. (supra), brought to our notice by the learned Counsel
| for the appellant Mr. Parikh,

| 14. Inview of the law laid down in the aforementioned judgments of this Court, the judgment of the learned
¥ 9 Single Judge as also the Division Bench of the High Court cannot be sustained on the proposition that the
| : stitution is a purely unaided

_ writ petition would not be main%a;nwgble merely because the respondent
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private educational institution. The appellant had specifically taken the plea that the respondents perform |
public functions, i.e. providing education to children in their institutions throughout India. We must, however,
notice that the learned Single Judge has dismissed the writ petition also on the ground that it involveg |
disputed questions of fact. Mr. Ray, learned Counsel appearing on behalf of the respondents has submitted
that the appellant actually has not been able to contradict any of the proven facts. Accordin gtothe learned §
Counsel, the remedy of the appellant is to file a civil suit,, if so advised. Therefore, the writ petition hag
been rightly dismissed by the High Court.

Mr. Parikh, learned Gounsel for the appellant, however, submits that civil suit would not be an alternative
efficacious remedy in the facts of this case. In support of this submission, he brought to our notice certain
observations made by a Constitution Bench of this Court in T.M.A. Rai Foundation and others v. State of
Karnataka and others? Learned Counsel pointed out that, in the aforesaid case, mis Court had directed |
that the Appellate Tribunal should be set up in each district of each State to hear appeals over the decisions |
taken by the Disciplinary Bodies of even purely private educational institutions. It was emphasised that
speedy resolution of the disputes between the teachers and the management is in the interest of all, i.e.
students, management as well as the concerned teachers. It appears that at the time when the appeal of the
appellant was heard, such a Tribunal had not been set up in the State of Punjab. The appeal filed before the
Disciplinary Committee was also not referred to the District Judge by the Disciplinary Committee.

We are of the considered opinion that since the writ petition clearly involves disputed questions of fact, it
is appropriate that the matter should be decided by an appropriate Tribunal/Court.

At this stage; we are informed that the State of Punjab has set up a Tribunal, namely, Punjab School
Education Tribunal, Mohali, which is empowered to entertain appeals even where orders have been passed
by unaided private educational institutions. In that view of the matter, the remedy of appeal is clearly
available to the appellant. It would, therefore, be appropriate for the appellant to avail the remedy of
appeal before the aforemention Education Tribunal.

Mr. Parikh, learned Counsel for the appellant has pointed out that the appellant's appeal having alrecady
been decided under the Bye-Law 49, the observations made by the aforesaid Disciplinary Committee
may not influence the proceedings before the Appellate Authority. In our opinion, such an eventuality will
not arise.

In the petition before the High Court as well as the appeal before this Court, the appellant has submitted
that the entire disciplinary proceedings are vitiated due to the participation of :he Principal, who was biased
against the appellant. In our opinion, the order passed by the Disciplinary Committee cannot be sustained
on the short ground that Smt Neera Sharma was a member of the aforesaid Disciplinary Committee. In our
opinion, she was clearly disqualified from participating in any deliberations of the Disciplinary Committee
as she had appeared as Management Witness No. 2, Tt is well settled principle of law that no person can
be a Judge in his own cause. Having supported the case of the management, it was not appropriate for
Smt. Neera Sharma to participate in the proceedings of the Disciplinary Committee. Given the background

of the allegations made by the appellant atall stages of the enquiry not only again
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the Manager of the School, it was necessary for her to disassociate from the proceedings, to nullify any
plea of apprehended bias. Furthermore, when the appeal was being decided by the Disciplinary Committee
with regard to the legality or otherwise of the order passed by the Disciplinary Authority, the decision of the
Disciplinary Committee not only had to be fair but it also had to appear, to be fair. This is in conformity with
the principle that justice must not only be done, but must also appear to be done. Actual and demonstrable
fair play must be the hallmark of the proceedings and the decisions of the administrative and quasi-Judicial
Tribunals. In particular, when the decisions taken by these bodies are likely to cause adverse civil
consequences to the persons agajnst whom such decisions are taken. For the aforesaid reasons, the order
dated 18th/19th December, 2008 passed by the Disciplinary Committee is hereby quashed and set aside.

20. Atthis stage, learned Counsel appearing on behalf of the respondents submits that, in fact, the appeal filed
by the appellant ought to be remitted back to the Disciplinary Committee which would not include Smt.
Neera Sharma as a member of the said committee.

21. Having noticed the entire fact situation above and the time which have elapsed since the order of removal
was passed, we are of the opinion that it would be inappropriate at this stage to relegate the appellant back
to the Disciplinary Committee. In the interest of justice, we permit the appellant to challenge the order of
the Disciplinary Authority dated 8th January, 2008 before Punjab School Education Tribunal, Mohali. The
appeal shall be filed by the appellant within thirty days from today. Since the order of the Disciplinary
Authority was passed on 8th January, 2008, the appeal may well be beyond limitation period.

22. Keeping in view the peculiar facts and circumstances of this case, we direct that the appeal filed by the
appellant shall be decided by the afores aid Education Tribunal on merits and the same shall not be rejected
on the ground of limitation. If the appeal is filed by the appellant within the period stipulated above, the
Education Tribunal shall take final decision thereon within a period of three months.

23, Ttis made clear that the Education Tribunal shall decide the appeal on the assumption that no opinion has
been expressed by this Court on the merits of the controversy raised by the parties.

24. With the aforementioned observations and direction, the impu gned judgments passed by the learned Single
Judge as also the Division Bench of the High Court are set aside and the appeal is disposed of.

Source : Indiankanoon.org
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(SUPREME C
r R.M. LODHA and SUDHANSU JYOTIMUKHOPADHAYA,
” JJ. Civil Appeal No. 8415 of 2009

January 31, 2013
Between
ASSTT. ENGINEER RAJASTHAN DEYV. CORP. and another
and
GITAM SINGH
Industrial Disputes Act, 1947—Section 25-F— Reinstatement with continuity in service and 25 percent
back wages to daily wager—Respondent engaged as daily wager worked for 240 days— Termination of his
service by an oral order—Held to be violative of section 25-F of the L.D. Act—In cases of wrongful dismissal,
dismissed employee notentitled to reinstatement in all situations—Consequential relief would depend on hostof
factors—Where length of service is not long—Award of reinstatement should not follow-Rather compensation
should be directed to be paid—Distinction has to be drawn between daily wager and employee holding regular §
post—TJudicial discretion exercised by the Labour Court suffers from serious infirmity— Single Judge and Division !
Bench erred to uphold the view taken by the Labour Court—Impugned order set aside—Compensation of Rs. |
50,000/-directed to be paid to the respondent to meet the ends of justice, [Paras 26 and 311]
A Counsel for the Appellants : Ms. Shobha, Atul Chaubey and Ashok Singh. (Counsel for the Respondent :
Sushil Kumar Jain, Puneet Jain, Naushad Ahmad Khan and Nakibru Rahman (for Aftab Aii Khan).

|
|
|
JUDGMENT , |
\
|
|
|

R.M. LODHA, J.—The short question that arises for consideration in this appeal, by special leave, is
where the workiman had worked for only eight months as daily wager and his termination has been held to be in
contravention of section 25-F of the Industrial Disputes Act, 1947 (for short, TD Act), whether the direction to
the employer for reinstatement with continuity of service and 25 per cent back wages is legally sustainable.

2. We were not disposed to undertake the detailed exercise but the same has become necessary in
view of very vehement contention of Mr. Sushil Kumar Jain, learned Counsel for the respondent (workman),
that reinstatement must follow where termination of a workman has been found to be in breach of section
25-F of ID Act. He heavily relied upon three decisions of this Court in I.. Robert D'Souza v. Executive
Engineer, Southern Railway and another, Harjinder Singh v. Punjab State Warehousing Corporation and
Devinder Singh v. Municipal Council, Sanaur.

3. On behalf of the appellant, Ms. Shobha, learned Counsel, challenged the finding of the Labour Court
that the respondent had worked for 240 days continuously in the year preceding the date of termination. Alternatively,
she submitted that the award of reinstatement with continuity of service and 25 per cent back wages in the facts
of the case was unjustified as the respondent was only a daily wager; he worked for a very short period from
1.3.1991 t0 31.10.1991 and for last more than 20 years he is not in the service due to interim orders. Relying
upon the decisions of this Court in Haryana State Electronics Development Corporation Ltd. v. Mamni,4 Mahbocb
Deepak v. Nagar Panchayat, Gajraula and another,5 Jagbir Singh v. Haryana State Agriculture Marketing Board
and Another,6 Senior Superintendent Telegraph (Traffic), Bhofil v. Santosh Kumar Seal and others,7 and In-
charge Officer and another v. Siiankar Shetty,s she submitted that respondent was at best entitled to some
compensation for unlawful termination.

SIA @A&) | ~48~




SHRAMA DARPAN

4.Ttis not in dispute that respondent was engaged as a daily wager. The Labour Court, Bharatpur, in its
award dated 28.6-2001 has recorded the findings that the respondent had worked as technician (Mistri) under
the appellant for 240 days for the period from 1.3.1991 to 31,10.1991 and the termination of his service by an
oral order on 31.10.1991 was violative of section 25-F of the ID Act We are notinclined to disturb the findings
recorded by the Labour Court; we take them to be correct. The question, as noted above, is whether direction
for reinstatement of respondent with continuity in service along with 25 per cent of back wages in view of the
above findings is just and proper.

5. More than five decades back, this Court in Assam Oil Company Limited, Neiv Delhi v. Its Workmen,9
observed that the normal rule in cases of wrongful dismissal was reinstatement but there could be cases where it
would not be expedient to follow this normal rule and to direct reinstatement. Having regard to the facts of that
case, this Court set aside the order of reinstatement although dismissal of the employee was found to be wrongful
and awarded compensation.

6. In M/s. Hindustan Steels Ltd., Rourkela v. A.K. Roy and others, this Court noted that there have been
cases where reinstatement has not been considered as either desirable or expedient.

7.In M/S. Ruby"General Insurance Co. Ltd. v. Shri P.P. Chopra,2 this Court reiterated what was stated
in Assam Oil Company Limited (supra). In paragraph 6 (pgs. 655-656) of the Report, this Court said:

"6. The normal rule is that in cases of invalid orders of dismissal industrial adjudication would direct
reinstatement of a dismissed employee. Nevertheless, there would be cases where it would not be expedient to
adopt such a course. Where, for instance, the office of the employer was comparatively a small one and the
dismissed employeé held the position of the secretary, a position of confidence and trust, and the employer had
lost confidence in the concerned employee, reinstatement was held to be not fair to either party”

8. This Court in The Management of Panitole Tea. Estate v. The Workmen,3 while dealing with the judicial
discretion of the Labour Couirt or the Tribunal under ID Act in directing appropriate relief on setting aside the
wrongful dismissal of a workman, stated in paragraph 5 (pgs. 746-747) as follows:

"... The question whether on setting aside the wrongful dismissal of a workman he should be reinstated or
i directed to be paid compensation is a matter within the judicial discretion of the Labour Court or the Tribunal,
dealing with the industrial dispute, the general rule in the absence of any special circumstances being of reinstatement.
‘ In exercising this discretion, fairplay towards the employee on the one hand and interest of the employer, including
considerations of discipline in the establishment, on the other, require to be duly safeguarded. This is necessary in
the interest both of security of tenure of the employee and of smooth and harmonious working of the establishment.
Legitimate interests of both of them have to be kept in view if the order is expected to promote the desired
objective of industrial peace and maximum possible production. The past record of the employer, the nature of
the alleged conduct for which action was taken against him, the grounds on which the order of the employer is set
aside, the nature of the duties performed by the employee concerned and the nature of the industrial establishment
are some of the broad relevant factors which require to be taken into consideration. The factors just stated are
merely illustrative and it is'not possible to exhaustively enumerate them. Each case has to be decided on its own
facts and no hard and fast rule can be laid down to cover generally all conceivable contingencies..."

9. In M/s. Tulsidas Paul v. The Second Labour Court, W.B. and others* this Court relied upon M/s.
Hindustan Steels Ltd. (supra), and held as under:

"9 In Hindustan .Steels Ltd. v. Roy,5 we recently held, after considering the previous case-law, that
though the normal rule, in cases where dismissal
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or removal from service is found to be unjustified, is reinstatement, Industrial Tribunals have the discretion T
to award compensation in unusual or exceptional circumstances where the Tribunal considers, on consideration
of the conflicting claims of the employer on the one hand . and of the workmen on the other, reinstatement
inexpedient or not desirable. We also held that no -hard and fast rule as to which circumstances would constitute
an exception to the general rule can be laid down as the Tribunal in each case must, in a spirit of fairness and
justice and in keeping with the objectives of industrial adjudication, decide whether it should, in the interest of
justice,' depart from the general rule."

10. In L. Robert D'Souza, 1 this Court in paragraph 27 (p. 664) held as under : |

M kb Therefore, assuming that he was a daily-rated -.worker, once he has rendered continuous ‘
uninterrupted service for a period of one year or more, within the meaning of section 25-F of the Act and his “
service is terminated for any reason whatsoever and the case does not fall in any of the excepted categories, !
notwithstanding the fact that Rule 2505 would be attracted, it would have to be read subject to the provisionsof |
the Act. Accordingly the termination of service in this case would constitute retrenchment and for not complying
with pre:conditions to valid retrenchment, the order of termination would be illegal and invalid." |

11. What has been held by this Court in L. Robert D'Souza (supra), is that section 25-F of the ID Act is )' i
applicable to a daily-rated worker. We do not think that there is any dispute on this proposition. |

12. In Manager, Reserve Bank of India, Bangalore v. S. Mani and others,2 this Court in paragraph 57 of !
the Report held as under:

"57. Mr. Phadke, as noticed hereinbefore, has referred to a large number of decisions for demonstrating
that this Court had directed reinstatement even if the workmen concerned were daily-wagers or were employed
intermittently. No proposition of law was laid down in the aforementioned judgments. The said judgments of this
Court, moreover, do not lay down any principle having universal application so that the Tribunals, or for that
matter the High Court, or this Court, may feel compelled to direct reinstatement with continuity of service and
back wages. The Tribunal has some discretion in this matter. Grant of relief must depend on the fact situation
obtaining in a particular case. The industrial adjudicator cannot be held to be bound to grant some relief only
because it will be lawful to do so." _

13. In Nagar Mahapalika (Now Municipal Corpn.) v. State of U.P. and others,3 this Court, while dealing
with the non-compliance with the provisions of section 6-N (which is pari materia to section 25-F) of U.P.
Industrial Disputes Actheld that the grant of relief of reinstatement with full back wages and continuity of service
in favour of retrenched workmen would not automatically follow or as a matter of course. Instead, this Court
modified the award of reinstatement with compensation of Rs. 30,000/- per workman.

14. In Municipal Council, Sujanpur v. Surinder Kumar* this Court after having accepted the finding that
there was violation of section 25-F of the ID Act, set aside the award of reinstatement with back wages and
directed the workman to be paid monetary compensation in the sum of Rs.50,000/-.

15. In Mamni (supra), this Court modified the award of reinstatement passed by the Labour Court, though
the termination of the workman was in violation of section 25-F of the ID Act, by directing that the workman b
should be compensated by payment of a sum of Rs.25,000/-. |

16. In Regional Manager, SBI v. Mahatma Mishra, this Court observed that it was one thing to say that
services of a workman were terminated in violation of mandatory provisions of law but it was another thing to say
that relief of reinstatement in service with full back wages would be granted automatically.




17. In Haryana Urban Development Authority v. Om Pal, this Court in paragraphs 7 and 8 (p. 745) of the
Report held as under :

"7. Moreover, it is also now well settled that despite a wide discretionary power conferred upon the
Industrial Courts under section 11-A of the 1947 Act, die relief of reinstatement with full back wages should not
be granted automatically only because it would be lawful to do so. Grant of relief would depend on the fact
situation obtaining in each case. It will depend upon several factors, one of which would be as to whether the
recruitment was effected in terms of the statutory provisions operating in the field, if any.

8. The respondent worked for a very short period. He only worked, as noticed hereinbefore, in 1994-95.
The Industrial Tribunal-cum-Labour Court, therefore, in our opinion committed an illegality, while passing an
award in the year 2003, directing the reinstatement of the respondent with full back wages. Although we are of
the opinion that the respondent was not entitled to any relief, whatsoever, we direct the appellant to pay him a
sum of Rs.25,000."

18. In Uttaranchal Forest Development Corporation v. M..C. Joshi,3 the Court was concerned with a daily
wager who had worked with Uttaranchal Fotest Development Corporation from 1.8.1989 to 24.11.1991 and
whose services were held to be terminated in violation of section 6-N of the U.P. Industrial Disputes Act. The
Labour Court had directed the reinstatement of the workman with 50 per cent back wages from the date the
industrial dispute was raised. Setting aside the order of reinstatement and back wages, this Court awarded
compensation in a sum of Rs.75,000/- in favour of the worKman keeping in view the nature and period of service
rendered by the workman and the fact that industrial dispute was raised after six years.

19. In Madhya Pradesh Administration v. Tribhuban* this Court upheld the order of the Industrial Court
passed in its jurisdiction under section 11-A of the ID Act awarding compensation and set aside the judgment of
the Single Judge and the Division Bench that ordered the reinstatement of the workman with full back wages. The
Court in paragraph 12 of the Report held as under:

"10- In this case, the Industrial Court exercised its discretionary jurisdiction under section 11-A of the
Industrial Disputes Act. It merely directed the amount of compensation to which the respondent was entitled had
the provisions of section 25-F been complied with should be sufficient to meet the ends of justice. We are not
suggesting that the High Court could not interfere with the said order, but the discretionary jurisdiction exercised
by the Industrial Court, in our opinion, should have been taken into consideration for determination of the question
as to what relief should be granted in the peculiar facts and circumstances of this case, Each case is required to
be dealt within the fact situation obtaining therein."

20. In Mahboob Deepak (supra), this Court stated that an order of retrenchment passed in violation of
section 6-N of the U.P. Industrial Disputes Act may be set aside but an order of reinstatement should not
however be automatically passed. The Court observed in paragraphs 11 and 12 (p. 578) of the Report as
follows:—

"11. The High Court, on the other hand, did not consider the effect of non-compliance with the provisions
of section 6-N of the U.F. Industrial Disputes Act, 1947. The appellant was entitled to compensation, notice and
notice pay.

12. It is now well settled by a catena of decisions of this Court that in a situation of this nature instead and
in place of directing reinstatement with full back wages, the workmen should be granted adequate monetary
compensation. [See M.P. Admn. v. T.ribhuban (supra)]." ; '
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21. In Telecom District Manager and others v. Keshab Deb, this Court said that even if the provisions of
section 25-F of the I;D. Act had not been complied with, the workman was only entitled to just compensation,
‘ 22.Tn Talwara Co-operative Credit and Service Society Limited v. Sushil Kitmar, this Court in paragraph
11 of the Report held as under:
"11. Grant of arelief of reinstatement, it is trite, is not automatic. Grant of back wages is also not automatic.
The Industrial Courts while exercising their power under section 11-A of the Industrial Disputes Act, 1947 are
required to strike a balance in a situation of this nature. For the said purpose, certain relevant factors, as for
example, nature of service, the.mode and manner of recruitment viz. whether the appointment had been made in
accordance with the statutory rules so far as, a public sector undertaking is concerned, etc., should be taken into
consideration.”
23. In Jagbir Singh (supra), this Court, speaking through one of us (R.M. Lodha, J.) while dealing with the
question of consequential relief arising from the facts quite similar to the present case, ordered compensation of
Rs.50,000/- to be paid by the employer to the workman instead of reinstatement. In paragraph 14 (p. 335) of
the Report, this Court held as under :
"14. It would be, thus, seen that by a catena of decisions in recent time, this Court has clearly laid down

that an order of retrenchment passed in violation of section 25-F although may be set aside but an award of }
reinstatement should not, however, be automatically passed. The award of reinstatement with full back wages in |
a case where the workman has completed 240 days of work in a year preceding the date of termination, particularly,
daily wagers has not been found to be proper by this Court and instead compensation has been awarded. This
Court has distinguished between a daily wager who does not hold a post and a permanent employee.”

24. In Uttar Pradesh State Electricity "Board v. laxmi Kant Gupta* this Court' stated, ".,.. now there is no
such principle that for an illegal termination of service the normal rule is reinstatement with back wages, and
instead the Labour Court can award compensation”.

25. In Santosh Kumar Seal (supra), while dealing wifli a case of workmen who were engaged as daily
wagers about 25 years back and had hardly worked for two or three years, this Court speaking through one of
us (R.M, Lodha, J.) held that reinstatement with back wages could not be said to be justified and instead
monetary compensation would subserve the ends of justice. It was held that compensation of Rs.40,000/- to
each of the workmen would meet the ends of justice.

26. From the long line of cases indicated above, it can be said without anj fear of contradiction that this
Court has not held as an absolute proposition that in cases of wrongful dismissal, the dismissed employee is
| entitled to reinstatement in all situations. It has always been the view of this Court that there could be circumstance |
| (s) in a case which may make it inexpedient to order reinstatement. Therefore, the normal rule that dismissed

employee is entitled to reinstatement in cases of wrongful dismissal has been held to be not without exception.
Insofar as wrongful termination of daily-rated workers is concerned, this Court has laid down that consequential
relief would depend on host of factors, namely, manner and method of appointment, nature of employment and !
length of service. Where the length of engagement as daily wager has not been long, award of reinstatement
should not follow and rather compensation should be directed to be.paid. A distinction has been drawn between |
adaily wager and an employee holding the regular post for the purposes of consequential relief, |
27. We shall now consider two decisions of this Court in Harjinder Singh (supra) and Devinder Singh
(supra) upon which heavy reliance has been placed by the learned Counsel for the respondent. In Harjinder
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workman by modifying- the award of reinstatement passed by the Labour Court. However, on close scrutiny of
facts it transpires that that was a case where a workman was initially employed by Punjab State Warehousing
Corporation as work-charge motor mate but after few months he was appointed as work munshi in the regular
pay-scale for three months. His service was extended from time to time and later on by one month's notice given |
by the Managing Director of the Corporation his service was brought to end on 5.7.1988. The workman challenged ‘
the implementation of the notice in a writ petition and by an interim order the High Court stayed the implementation
of that notice but later on the writ petition was withdrawn with liberty to the workman to avail his remedy under ‘
the ID Act. After two months, the Managing Director of the Corporation issued notice dated 26.11.1992 for
retrenchment of the workman along with few others by giving them one month's pay and allowances in lieu of
notice as per the requirement of section 25-F(a) of the ID Act. On industrial dispute being raised, the Labour
Court found that there was compliance of section 25-F but it was found that the termination was violative of
section 25-G of the ID Act and, accordingly, Labour Court passed an-award for reinstatement of the workman [
with 50 per cent back wages. The Single Judge of that High Court did not approve the award of reinstatement on
the premise that the initial appointment of the workman was not in consonance with the, statutory regulations and
Articles 14 and 16 of the Constitution and accordingly, substituted the award of reinstatement with 50 per cent
back wages by directing that the workman shall be paid a sum of ?87,582/- by way of compensation. It is this
order of the Single Judge that was set aside by this Court and order of the Labour Court restored. We are afraid
the facts in Harjinder Singh (supra) are quite distinct. That was not a case of a daily-rated worker. It was held that
Single Judge was wrong in entertaining an unfounded plea that workman was employed in violation of Articles
14'and 16, Harjinder Singh (supra) turned on its. own facts and is not applicable to the facts of the present case
atall;

28. Tn Devinder Singh (supra), the workman was engaged by Municipal Council, Sanaur on 1.8.1994 for
doing the work of clerical nature. He continued in service ill 29.9.1996. His service was discontinued with effect
from 30.9.1996 in violation of section 25-F of ID Act. On industrial dispute being referred for adjudication, the
Labour Court held that the workman had worked for more than 240 days in a calendar year preceding the
termination of his service and his service was terminated without complying with the provisions of section 25-F.
Accordingly, Labour Court passed an award for reinstatement of the workman but without back wages. Upon
challenge being laid to the award of the Labour Court, the Division Bench set aside the order of the Labour Court
by holding that Labour Court should not have ordered reinstatement of the workman because his appointment
was contrary to the Recruitment Rules and Articles 14 and 16 of the Constitution. In the appeal before this Court
from the order of the Division Bench, this Court held that the High Court had neither found any jurisdictional
infirmity in the award of the Labour Court nor it came to the conclusion that the award was vitiated by an error

of law apparent on the face of the record and notwithstanding these the High Court set aside the direction given
|
|
:
|

by the Labour Court for reinstatement of the workman by assuming that his initial appointment was contrary to
law. The approach of the High Court was found to be erroneous by this Court. This Court, accordingly, set aside
the order of the High Court and restored the award of the Labour Court. In Devinder Singh (supra), the Court
had not dealt with the question about the consequential relief to be granted to the' workman whose termination
was held to be illegal being in violation of section 25-F

29. Tn our view, Harjinder Singh (supra), and Devinder Singh (supra) do not lay down the proposition that
in all cases of wrongful termination, reinstatement must follow. This Court-found in those cases that judicial
, discretion exercised by the L. Court was disturbed by the High Court on wrong assumption that the initial




SHRAMA DARPAN

employment of the employee was illegal. As noted above, with regard to the wrongful termination of a daily |
wager, who had worked for a short period, this Court in long line of cases has held that the award of reinstatement |
cannot be said to be proper relief and rather award of compensation in such cases would be in consonance with |
the demand of justice. Before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors, including the mode and manner of appointment, nature of employment, length of service, the ground on
which the termination has been set aside and the delay in raising the industrial dispute before grant of reliefin ap |
industrial dispute.

30. We may also refer to arecent decision of this Court in Bharat Sanchar \Nigam Limited v. Man Singh. |
That was a case where thé workmen, who were I daily wagers during the year 1984-85, were terminated
without following section [25-F. The industrial dispute was raised after five years and although the Labour JCourt
had awarded reinstatement of the workmen which was not interfered by the High Court, this Court set aside the
award of reinstatement and ordered payment of compensation. In paragraphs 4 and 5 (pg.559) of the Report
this Court held as under:

"4. This Court in a catena of decisions has clearly laid down that although an order of retrenchment passed
in violation of section 25-F of the Industrial Disputes Act may be set aside but an award of reinstatement. should
not be passed. This Court has distinguished between a daily? wager who does not hold a post and a permanent
employee.

5. In view of the aforementioned legal position and the fact that thé&:; respondent workmen were engaged
as "daily wagers" and they had merely worked for more than 240 days, in our considered view, relief of
reinstatement cannot be said to be justified and instead, monetary compensation would meet the ends of justice, " :

31. Inlight of the above legal position and having regard to the facts of the pfesent case, namely, the
workman was engaged as daily wager on 1.3.1991 and he worked hardly for eight months from 1.3.1991 to
31.10.1991, in our view, the Labour Court failed to exercise its judicial discretion appropriately. The judicial
discretion exercised by the Labour Court suffers from serious infirmity. The Single Judge as well as the Division
Bench of the High Court also erred in not considering the above aspect at all. The award dated 28.6.2001
directing reinstatement of the respondent with continuity of service and 25% back wages in the facts and
circumstances of the case cannot be sustained and has to be set aside and is set aside. Tn our view, compensation
of Rs.50,000 /- by the appellant to the respondent shall meet the ends of Justice. We order accordingly. Such
payment shall be made to the respondent within six weeks from today failing, which the same will carry interest
@ 9 per cent per annum.

32. The appeal is partly allowed to the above extent with no order as to costs.

Source : Indiankanoon.org




(ODISHA HIGH COURT)
B.N.MAHAFATRA, J.
W.P.(C) No.6890 of 2012
March 15,2013
‘Between INDIAN RED CROSS SOCIETY, ODISHA
and
BANKANIDHI MISHRA

Payment of Gratuity Act, 1972—Sections 1(3)(b) and 5—Indian Red Cross Society, Odisha (Recruitment
and Conditions of Service) Rules, 2001—Rule 28(a)—Gratuity—Award of Gratuity by controlling authority to
an employee- respondent of society—Petitioner society is not exempted under section 5 of Act—As per section
1(3)(b), it is covered under the Act—Society by Rules cannot limit the amount of gratuity to ? 50,000/—Hence
there is no illegality or any infirmity in the order impugned passed by controlling authority—No interference
required with.

The petitioner-Indian Red Cross Society, Odisha Branch comes within the meaning of 'establishment' and
the provisions of the Act, 1972 is applicable to it.

No rule can be framed by the employer and made applicable to the employees which is less favourable in
comparison to what an employee gets under the Act, 1972.

The statutory entitlement available to an employee cannot be curtailed by the petitioner by framing any
Rules of its own. Hence, there is no infirmity and illegality in the impu gned order passed ® under Annexure-2
warranting interference of this Court.

Counsel for the Petitioner : Ms. Santanu K. Sarangi, B.K. Behera and A.K-Nayak.

Counsel for the Opp. Party : Manoj Kumar Mishra, PX. Das, 0.K. Pattnaik. M.K. Rajguru, B.K.
Mishra, J.K. Mohapatra, D. Tripathy, T. Mishra and D.P, Das.

JUDGMENT

B.N. MAHAPATRA, J.—This writ petition has been filed with a prayer for quashing the order dated
29.11.2010 (Annexure-2) passed by the Controlling Authority under Payment of Gratuity Act-cum-Asst. Labour
Commissioner, Cuttack in P.G. Case No. 23 of 2009 allowing the claim of opposite party in pan and directing the
Honorary Secretary, Indian Red Cross Society, Odisha State Branch, Bhubaneswar to deposit ? 3,00,000/-
before the said Court along with 10% interest per annum within 30 days from receipt of the order for onward
disbursement to the applicant as per section 7(3) of the Payment of Gratuity Act 1972 (for short, "Act, 1972")
and also the execution proceeding initiated under Annexure-3 dated 30.12.2011.

Petitioner's case in a nut-shell is that the petitioner-society was constituted by an Act of Parliament, 1920
and it is neither a registered society under the Societies Registration Act, 1860 nor a Co-operative Society.
Opposite party is a doctor employed in Blood Bank. On 31.10,1977, the opposite party entered into service as
Medical Officer. He was appointed as Director, Central Red Cross, Blood Bank, Cuttack on 31.05.2006. He
retired from service on attaining the age of superannuation on 31.05.2007. He was paid ? 50,000/- towards
retiral benefit gratuity etc. as per Clause 28 (a) of the Service Rules, 2001. Petitioner's claim is that his last drawn
salary was Rs. 21,545/- per month and considering his length of service of 28 years he is entitled to get a sum of
Rs. 3,48,034/- against payment of ? 50,000/~ towards gratuity. Since his representation with regard to higher
gratuity was not considered by the authorities, he moved the Controlling Authority- cum-Asst Labour Commis-
sioner, Cuttack in P.G. Case No. 23 of 2009 under the Act, 1972 and the Controlling Authority passed the

| impugned order allowing the claim of the petitioner by granting Rs. 3,50,000/- towards gratuity.! Hence, the writ

petiti
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2. Mr. S.K. Sarangi, learned Counsel appearing for the petitioner submitted! that the petitioner doeg not
come under the Act, 1972 since it is not a factory,, mine, oil field, plantation, port and railway company gg
of the Act, 19-72. Itis also not an establishment/establishments as notified by the Central Gov
section 1(3)(c) of the Act, 1972. Referring to sections 2(8) and 2(19) of the
Establishments Act 1956, it was submitted that "establishment" means a shop
"shop” means any premises where any trade or business is carried on or where services are rendered to custom-
ers respectively. The I petitioner-society has already paid a sum of ? 50,000/- towards full and final settlement of
gratuity as per Rule 28(a) of the Indian Red Cross Society, Odisha State Branch (Recruitment & Conditions of
Service) Rules, 2001 (for short, "Rules, 2001") framed by the petitioner-society which came into effect from
5.11.2001. The term employee' has been defined under section 2(e) of the Act, 1972. The term ‘employer' hag
also been defined under section 2(f) of the Act, 1972. It is further submitted that the applicant was a Director
(Chief Executive under Class-I Officer) of Central Red Cross Society, Blood Bank and does not come within the
ambit of "employee" under the Act. He reti red on 31.05.2007. His services were governed by the Rules, 2001
framed by the petitioner-Indian Red Cross Society. The provisions of the Act, 1972 are not attracted. The

ernment under
Odisha Shops and Commercia]

also given food after donati ng blood and those cxpenses are met out of the sale of Blood., Thus, the finding of
nable in law. Getting exemption under section 5 of the

» the same is not sustainable in law. The certificate proceeding initiated
pursuant to the order of the learned Con trolling Authority vide Certificate Case No. 551 0f 2011, which is

pending in the Court of Special Certificate Officer, Bhubaneswar to enforce the said order is also not equally
sustainable in law. Concluding his argument, Mr. Saran gi prays to allow the writ petition in the interest of justice
and equity.

3. Per contra, Mr. M.K. Mishra, learned Senior Advocate appearing for opposite party submitted that the
present writ petition is not maintainable as there is statutory alternative remedy available to the petitioner. The
impugned order has been passed on 29.11.2010. The period of limitation for appeal under section 7(7) of the

Act, 1972 is 60 days. The order having not been challenged before the appropriate forum within the period of
limitation it has attained finality. The petitioner h

cate Case No. 551 of 2011 filed by opposite pa

as also participated in the certificate proceedings bearing Certifi-
rty which is pending in the Court of Special Certificate Officer,




~ counts. It is also not the case of the ?etitioner that the establishment is exempted under section 5 of the said Act.

Since the society is not exempted under section 5 of the Act, 1972 the Acthas full application to the petitioner-
society. Section 4 of the Act, 1972 enumerates that an employee is entitled to get his gratuity subject to maximum
of Rs. 3,50,0007-. The said benefit cannot be taken away by limiting the entitlement to Rs. 50,000/- only. No
rule can be framed and made applicable to the employees which is less favourable in comparison to what one is
entitled under the statute. Statutory entitlement cannot be curtailed by any rules framed by the employer.

In support of his contention, Mr. Mishra places strong reliance upon the decisions of the Hon'ble Supreme
Courtin the cases of Municipal Corporation of Delhi v, Dharam Prakash Sharma and another, 1 Allahabad Bank
v. All Tndia Allahabad Bank Retired Employees Association and judgment of this Court in the case of Paradeep
Port Trust v. A. Controlling Authority and others.

4. Mr. Mishra, further submitted that definitions under section 1(3)(b) and (c) are wide enough to include all
establishments in which more than 10 employees are employed. Undisputedly, more than 40 employees are
employed in the petitioner’s establishment. Section1(3)(b) of the Act, 1972 includes all shops and establishments.
Section 2(8) of the Orissa Shops and Commercial Establishments Act, 1956 defines' "establishment” as shop or
a commercial establishment. Section 2(19) of the Act defines "shop" as any premises where any trade or business
is carried on or where service are rendered to customers. The definition provided under sections 2(8) and 2(19)
of the Orissa Shops and Commercial Establishments Act, 1956 are wide enough to include all premises where
any transaction is carried on. Opposite party comes within the definition of "employee" under section 2(e) of the
Act, 1972. Rule 3(b) of the Rules, 2001 defines "employee" as all persons employed by the society. The peti-
tioner is involved in commercial activities. It sells blood, conducts different types of medical/pathological tests/
examinations where testing fees and service charges are collected from the customers. When the opposite party
retired in the year 2007, over ? 3 crores of fixed deposit was available with the petitioner establishment.

Placing reliance upon the judgment of Gujarat High Court in the case of Indian Red Cross Society v.
Vidyaben H. Vyas* it is submitted that the Indian Red Cross Society is a shop or establishment under the Act,
1972 and is liable to pay gratuity.

5. Ttis further submitted that some of the petitioner's employees preferred appeal under section 4 of the
Act, 1972 claiming gratuity. Order was passed for payment of gratuity. The petitioner in those cases had com-
plied with the orders and paid gratuity under the Act, 1972. The opposite party is now old and physically
disabled. After retirement, he is suffering by running from pillar to post and is being denied of his statutory post-
retiral dues. No pension is provided by the petitioner to opposite party. The opposite party is solely dependent
on the gratuity amount for his living. Concluding his argument, Mr. Mishra, learned Counsel for the opposite party
prayed for dismissal of the present writ petition.

6. On the rival legal and factual contentions advanced by the parties, the following questions fall for consideration
by this Court:

(i) Whether the Indian Red Cross Society is an establishment as per definition in any law operating in the State?
(ii) Whether the provision of Payment of Gratuity Act, 1972 is applicable to the employees of Indian Red Cross
Society?

(iif) Whether the entitlement of an employee under the Payment of Gratuity Act, 1972 can be curtailed by Rules,
2001 framed by the petitioner-Indian Red Cross Society?

(iv) What order ?

7. Since question Nos. (i) and (ii) are interlinked, they are dealt with together.

8. In the present writ petition, the petitioner is Indian Red Cross Society. On 31.10.1977, opposite party entered
into service as Medical Officer. He was appointed as Director, Central Red Cross Society, Blood Bank, Cuttack
on 31.5.2006. He retired from service on attaining the age of superannuation w.e.f. 31.5.2007. He has served
more than 28 years of continuous service. His last drawn salary was Rs. 21,545/- per month. As per the Rules, 2001
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framed by the petitioner-society, opposite party was paid gratuity amount of Rs. 50,000/~ as against the claim of
Rs. 3,48,034/-. In the impugned order at paragraph 14, the Controlling Authority taleing into consideration the
evidence available on record has stated that the organization is also involved in some commercial activities. It
sells blood, conducts different types of Medical/Pathological tests/examination where testing fees and service
charges are collected from the customers. Accordingly, it is held that petitioner establishment is coming within the
meaning of section 1 (3)(b) of the Act, 1972.

Case of petitioner is that it is a Society which is purely a non profit making voluntary organization, as such, it is
mot a factory mine etc. as defined under section 1(3)(a) of the Act, 1972. Further contention of the petitioner is
thatit is not an establishment as defined under section [(3)(b) of the said Act nor it is an establishment as provided
under section 1(3)(c) of the said Act. It is further submitted that the petitioner-Society has its own set up rules
namely, Rules, 2001. In terms of Rule 28(a) of the said Rules, 2001, all the employees are entitled to get
maximum amount of ? 50,000.00 towards retiral benefits.

9. At this juncture, it is necessary to know what is the meaning of " gratuity",

The term "Gratuity" as observed by the Hon'ble Supreme Court in its etymological sense, means a gift, especially for
services rendered or return for favours received. (See Delhi Cloth and General Mitts Co. Ltd. v. Its Workmen and
others). 1 The general principle underlying the gratuity scheme is that by their length of service, workmen are entifled
to claim a certain amount as a retiral benefit. (See Indian Hume Pipes Co. Ltd. v. Tts Workmen and another).
Gratuity has to be considered to be an amount paid connected with any consideration and not restin g uponit, and
has to be considered something given freely or without recompense. It does not have foundation on any legal liability,
butupon a bounty steaming from appreciation and graciousness. Long service carries with its expectation of an
appreciation from the employer and a gracious financial assistance to tide over post retrial difficulties. (See Admin-
istrator, Shree Jagannath Temple, Puri v. J agannath Padhi and others.)

10. To deal with the issue involved in the present case, it is necessary to extract sub-sections (3) (a), (b) and (c)
of section 1, sub-sections (1) and (2) of section 4 and sub-sections (7) and (8) of section 7 of the Act, 1972.
"Section1 xx xx " XX

(3) It shall apply to -

(a) every factory, mine, oil field, plantation, port and railway company;

(b) every shop or establishment within the meanin g of any law for the time being in force in relation to shops and
establishments in a State in which ten or more persons are employed, or were employed, on any day of the
preceding in this behalf;

(c) such other establishments or class of establishments, ir, which" ten or more employees are employed, or were
employed, on any day of the preceding twelve months, as the Central Government may, by notification, specify
in this behalf."

10°%x xx XX

"Section 4 xx XX XX

(1) Gratuity shall be payable to an employee on the termination of his employment after he has rendered continu-
ous service for not les than five years, —

(a) on his superannuation, or

(b) 'on his retirement or resignation, or

(¢) on his death or disablement due to accident or disease:

Provided that the completion of continuous service of five years shall not be necessary where the termination of
the employment of any employee is due to death or disablement:

Provided further that in the case of death of the employee, gratuity payable to him shall be paid to his nominee or,
if no nomination has been made, to his heirs, and where any such nominees or heirs is a minor, the share of
such minor, shall be deposited with the controlling authority who shall invest the same for the benefit of
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such minor in such bank or other” financial institution as may be prescribed, until such minor attains
majority, if no nomination has been made, to his heirs.

Explanation.—For the purpose of this section, disablement means such disablement as incapacities an employee i
for the work which he was capable of performing before the accident or disease resulting in such disable- |
ment.

4(2) For every completed year of service or part thereof in excess of six months, the employer shall pay gratuity
to an employee at the rate of fifteen days' wages based on the rate of wages last drawn by the employee
concerned:

Provided that in the case of a piece-rated employee, daily wages shall be computed on the average of the total
wages received by him for a period of three months immediately preceding the termination of his
employment, and, for this purpose, the wages paid for any overtime 'work shall not be taken into account:

Provided further that in the case of an employee who is employed in a seasonal establishment and who is not so
employed throughout the year, the employer shall pay the gratuity at the rate of seven days' wages for each
season.

Explanation.—In the case of a monthly-rated employee, the fifteen days wages shall be calculated by dividing the

monthly rate of wages last drawn by him by twenty-six and multiplying the quotient by fifteen".

XX o AK XX

"7(7) Any person aggrieved by an order under sub-section (4) may, within sixty days from the date of receipt of
the order, prefer an appeal to the appropriate Government or such other authority as may be specified by i
the appropriate Government in this behalf: I

Provided that the appropriate Government or the appellate authority, as the case may be, may, if it is satisfied that ’
the appellant was prevented by sufficient cause from preferring the appeal within the said period of sixty |
days, extend the said period by a further period of sixty days:

Provided further that no appeal by an employer shall be admitted unless at the time of preferring the appeal, the |
appellant either producés a certificate of the Controlling Authority to the effect that the appellant has
deposited with him an amount equal to the amount of gratuity required to be deposited under sub-section |
(4) or deposits with the appellate authority such amount.

7(8) The appropriate Government or the appellate authority, as die case may be, may, after giving the parties to ‘
the appeal a reasonable opportunity of being heard, confirm, modify or reverse the decision of the Con-
trolling Authority."

11. The term "establishment" has not been defined under the Act, 1972. Section 1(3)(b) of the said Act
makes it clear that it applies to every shop or establishment within the meaning of any law for the time being in
force in relation to shops and establishment in a State, in which ten or more persons are employed, or were
employed, on any day of the preceding twelve months.

12. In the case of State of Punjab v. The Labour Court, Jullundur,1 the Hon'ble Supreme Court while
interpreting section 1(3) of the Act, 1972 has observed that section 1(3)(b) of the said Act applies to every shop
or establishment within the meaning of any law for the time being in force in relation to shops and establishments
in a State.

Thus, the Hon'ble Supreme Court held that the establishment having a wide meaning which includes com-
mercial establishment as well non commercial establishments and no limited meaning can be given to the word
'establishment' which has been referred to in section 1(3)(b) of the Act, 1972,

13. This Court in the case of Administrator, Shree Jagannath Temple, Puri (supra), has held as under:

"4. According to the Compact Edition of the Oxford English Dictionary, Volume I, Page 897 (Reprinted
1972), "establishment" means a public institution; a school; factory; a house of business etc. In 1851, D. Wilson
in Preh Ann (1863) II. Iv. i. 192 referred to "the religious establishment founded at loan". "Establishment" also has




been defined to be the ecclesiastical system established by law. As observed by the Allahabad High Courtin

Municipal Board v. Appellate Authority and Addl. L.C.,2 to which reference was made by this Court in Execy-
tive Officer, Puri Municipality's case (supra), the definition of establishment is very wide,
objective of the Act, it was held that the same is applicable to the retired persons of mu
view the laudatory objects of the Act, and the same being a part of the social justice, this
legislation was to be applied liberally and a wider meaning was to be given."

14.  Inthe case of The Executive Officer, Puri Municipality (in all) v. Rama Naik and others, 1 this Court hag
held that the Act, 1972 is not restricted to only commercial establishments, but to establishments within the
meaning of any law for the time being in force in relation to establishments in a State.

15.  The Gujarat High Cotirt in the case of Vidyaben H. Vyas (supra), has held as under-:

"11. Similar question has been raised before the Punjab and Haryana High Court to effect that whether Indian
Red Cross Society is an 'Industry’ or not within the meaning of section 2(j) of the Industrial Disputes Act,
1947. Punjab and Haryana High Court has taken the decision in case of Indian Red Cross v. Additional
Labour Court, Chandigarh and others.'2' The relevant discussion made i1 paragraph 6 is quoted as under:
"As already observed, the said case dealt with the State Activities and not with the activities of the instity-

tions which are statutory or companies. In the present case, the society is a corporate body like a registered
company. In Bangalore Water Supply's case 1978 (52) FJR. 197, it has been held by the Supreme Court that
the term 'industry’ as defined in section 2(j) of the Act has a wide import. Accordi ng to the Supreme Court in the
said case, whether there is : (i) systematic activity, (ii) organized by co-operation between employer and employee
(the direct and substantial element is chimerical), (Hi) for the production and/or distribution of goods and services
calculated to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss, e.g., making, on a large scale, Prasad or food) prima facie, there is an 'industry' in that
enterprise. If the organization is a trade or business it does not cease to be one because of philanthropy animating the
undertaking. Applying the said tests, it was held that (i) professions, (ii) clubs, (iii) educational institutions, co-
operatives, (iv) research institutes, (v) charitable projects, and (vi) other kindred adventures, if they fulfil the triple
test listed above, cannot be exempted from the scope . of section 2(j). In view of this authoritative pronouncement,
itcould not be successfully argued that the society is not an industry within the meaning of section 2(j) of the Act.
12. While considering section 1(3)(b) of the Payment of Gratuity Act, whether the word 'commercial' which
has been used in the said provision; it only covered the 'commercial' establishments' or 'non-commercial
establishment' or 'charitable institutions' or not, the said question has been examined by the Madras High
Courtin the case of Management of Good Samaritan Rural Development Project v. T.A, Ramaiah and
others,3 wherein, the Madras High Court has held the Hospital to be an 'establishment' to which Payment
of Gratuity Act applies. The relevant discussion made in paragraph 9 is quoted as under:
"A careful perusal of the order passed by the appellate authority would reveal that it had not only traced the facts
and circumstances encircling the whole case, but also would go through each and every ground of appeal
and based on such facts and the position of law, would analyze the controlling authority's order and
decision and the manner in which it has been arrived at and would take up two points forits consideration,
viz., (i) whether the Payment of Gratuity Act will not apply to the appellant hospitai? and (ii) whether, in any
event, the reasonable amount of gratuity would be Rs. 6,473 on the basis of basic pay of Rs.1850 and
dearness allowance of Rs. 279 per month? Taking up the issue one by one and applying the facts with the
position of law as it is prescribed under section 1(3)(b) of the Payment of Gratuity-Act and remarking that
the establishment is covered by the Minimum Wages Act, 1948, and since the hospital is an 'establishment'
within the meaning of section I(3)(b) of the Payment of Gratuity Act, 1972, and remarking that there is no
distinction made between both these Acts, pertaining to the meaning of 'establishment' and further there is
no classification made under the law between an institution which is run on commercial basis and a majority

and keeping in view the
nicipalities. Keeping in
Court observed that the
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institution which is run on the charitable basis so far as the applicability of the Act is concerned. Therefore,
for the first point framed, the appellate authority would arrive at the conclusion holding that the eye hospital
run by the management falls within the meaning of section 1(3)(b) of the Payment of Gratuity Act, 1972."

The object'of the Act, 1972 is to achieve social justice. Therefore, a liberal interpretation and wider
meaning has to be given while interpreting the word 'establishment'.

In view of the above, the petitioner-fadian Red Cross Society, Orissa Branch comes within the meanin gof
‘establishment' and the provisions of the Act, 1972 is applicable to it. Accordin gly, questions Nos. (i) and
(ii) are answered.

Question No. (iii) is as to whethet the entitlement of an employee under the Act, 1972 can be curtailed by
Rules, 2001 framed by the petitioner-Indian Red Cross Society.

No rule can be framed by the employer and made applicable to the employees which is less favourable in
comparison to what gn employee gets under the Act, 1972.

The Hon' bk‘ Bupreme Court in the case of Municipal Corpn. of Delhi v. Dharam Prakash Sharma, 1 has
held as under:—

The short question that arises for consideration is whether an employee of the MCD would be entitled to
payment of gratuity under the Payment of Gratuity Act when the MCD itself has adopted the provisions of
the CCS (Pension) Rules, 1972 (hereinafter referred to as "the Pension Rules")/ whereunder there is a
provision both for payment of pension as well as of gratuity. The contention of the learned Counsel ap-
pearing for the appellant in this Court is that the payment of pension and gratuity under the Pension Rules
is a package by itself and once that package is made applicable to the employees of the MCD, the
provisions of payment of gratuity under the Payment of Gratuity Act cannot be held applicable. We have
examined carefully the provisions of the Pension Rules as well as the provisions of the Payment of Gratuity
Act. The Payment of Gratuity Act being a special provision for payment of gratuity, unless there is any
provision therein which excludes its applicability to an employee who is otherwise governed by the provi-
sions of the Pension Rules, it is not possible for us to hold that the respondent is not entitled to the gratuity
under the Payment of Gratuity Act. The only provision which was pointed out is the definition of "em-

ployee" in section 2(e) which excludes the employees of the Central Government and State Governments

receiving pension and gratuity under the Pension Rules but not an employee of the MCDA The MCD

employee, therefore, would be entitled to the payment of gratuity under the Payment of Gratuity Act. The

mere fact that the gratuity is provided for under the Pension Rules will not disentitle him to get the payment

of gratuity under the Payment of Gratuity Act. In view of the overriding provisions contained in section 14

of the Payment of Gratuity Act, the provision for gratuity under the Pension Rules will have no effect.

Possibly for this reason, section 5 of the Payment of Gratuity Act has conferred authority on the appropri-

ate Government to exempt any establishment from the operation of the provisions of the Act, if in its

opinion the employees of such establishment are in receipt of gratuity or pensionary benefits not less

favourable than the benefits conferred under this Act. Admittedly MCD has not taken any steps to invoke

the power of the Central Government under section 5 of the Payment of Gratuity Act. In the aforesaid

premises, we are of the considered opinion that the employees of the MCD would be entitled to the

payment of gratuity under the Payment of Gratuity Act notwithstanding the fact that the provisions of the

Pension Rules have been made applicable to them for the purpose of determining the pension. Needless to

mention that the employees cannot claim gratuity available under the Tension Rules."

- 21. The Hon’ble Supreme Court in the case of All India Allahabad Bank Retired Employees Association (supra),
, hags held as under:
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Swarnakar and others, contended that once the employees have exercised their option to avail pension
made available to them under the Old Pension Scheme, and having drawn the benefits thereunder cannot
be permitted to resile from their stand. In that case a group of employees of the State Bank of Indig |
accepted the amount of ex-gratia under the scheme known as 'the Employees Voluntary Retirement Scheme"
and thereafter made an attempt to resile from..' the very Scheme itself, It is under those circumstances thig
Court observed that "those who accepted the ex- gratia payment or any other benefit under the Scheme, in
our considered opinion, could not have resiled therefrom." In the present case the real question that arises |
for our consideration is whether the employees having exercised their option to avail the benefits under the |
pension scheme are ‘estopped from claiming the benefit under the provisions of the Act? The appellant
being an establishment is under the statutory obligation to pay gratuity as provided for under section 4 of
the Act which is required to be read along with section 14 of the Act which says that the provisions of the
' Act shall have effect notwithstanding anything inconsistent therein contained in any enactment or in any
instrument or contract having effect by virtue of aay enactment other than this Act. The provisions of the
Act prevail over: all other enactment or instrument or contract so far as the payment of gratuity is con-
cerned. The right to receive gratuity under the provisions of the Act cannot be defeated by any instrument
or contract." )
22. The Hon'ble Supreme Court in the case of Bakshish Singh v. M/s. Darshan Engineering Works and others, 1
| has held as under— i ’
"27. It would thus be apparent both from its objectas well as its provisions that the Act was placed on the statute

|
"21. Learned Counsel for the appellant relying upon the decision of this Court in Bank of India and others PO

book as a welfare measure to improve the service conditions of the employees. The provisions of the
statute were applied uniformly throughout the country to all establishments covered by it. They applied to
all employees drawing a monthly salary up to a particular limit in factories, shops and establishments etc.
whether the employees were engaged to do any skilled, semiskilled, unskilled, manual, supervisory, tech-
| nical or clerical work. The provisions of the Act were thus meant for laying down gratuity as one of the
minimal service conditions available to ail employees covered by the Act. There is no provision in the Act
for exempting any factory, shop etc. from the purview of the Act covered by it except those where, as
| pointed out above, the employees are in receipt of gratuity or pensionary benefits which are no less
favourable than the benefit conferred under the Act. The payment of gratuity under the Act is thus obliga-
tory being one of the minimum conditions of service. The non-compliance of the provisions of the Act is
made an offence punishable with imprisonment or fine. It is settled law that the establishments which have
no capacity to give to their workmen the minimum conditions of service prescribed by the Statute have no ‘
right to exist [vide Bijay Cotton Mills Ltd. v. State of Ajmer, Crown Aluminium Works v. Workmen and U.
Unichoyi v. State o/Kerala]." ‘
23.  For the reasons stated above, this Court is of the view that the statutory entitlement available to an em-
ployee cannot be curtailed by the petitioner by framing any Rules of its own. Hence, there is no infirmity
and illegality in the impugned order passed under Annexure-2 warrantin g interference of this Court. Con-
sequently, there is also noillegality in the consequential order passed under Annexure- 3.
24. Intheresult, the writ petition is dismissed. No order as to costs. f‘

Source : Indiankanoon.org |
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(SUPREME COURT)
Dr. B.S. CHAUHAN and J.S. KHEHAR, JJ.
CA. No. 9087 of 2012
December 14,2012
Between
- Y.K.SINGLA
and
PUNJAB NATIONAL BANK and others

Payment of Gratuity Act 1972—Section 7(3-A) and 7(3-A) proviso—Punjab National Bank (Employees) il
Pension Regulations, 1995—Regulation 46— Interest—On gratuity—Appellant's gratuity withheld due to ‘
pendency of criminal proceedings—He was acquitted in the criminal case—He cannot be denied interest under
proviso to section 7(3-A) of Act—On account of delayed payment of gratuity—FEven if debarred by regulation.
[Para 17] , '

Since one of the two salient mgredlents of the proviso under sub-secuon (3-A) of section 7 of the Gratuity \
Act s clearly not satisfied in the present case, we are of the view, that the appellant cannot be denied interest |
under the proviso to section 7(3-A) of the Gratuity Act. Accordingly, the appellant has to be awarded interest
under section 7(3-A) of the Gratuity Act. Therefore, if the provisions of the Gratuity Act are applicable to the
appellant, he would most definitely be entitled to interest under sub-section (3-A) of section 7 of the Gratuity Act,
on account of delayed payment of gratuity. I

Payment of Gratuity Act, 1972—Sections 7(3-A), 4 and 14— Punjab National Bank (Employees) Pension ' I
Regulations, 1995—Regulation 46— Gratuity Act—By virtue of section 14 of Gratuity Act, granted superior '
status, vis-a-vis, any other enactment (instrument or contract) inconsistent therewith—Therefore, insofarasthe i
entitlement of an employee to gratulty is concerned, provisions of Gratuity Act are vested superiority over all
other enactments/provisions—However an employee has right to make a choice to receive better terms of
| gratuity. [Paras 19 and 20]
| wi A perusal of section 14 leaves no room for any doubt, that a superior status has been vested in the
i ‘ provisions of the Gratuity Act, vis-a-vis, any other enactment (including any other instrument or contract)

‘ | inconsistent therewith. Therefore, insofar as the entitlement of an employee to gratuity is concerned, it is apparent

that in cases where gratuity of an employee is not regulated under the provisions of the Gratuity Act, the legislature
having vested superiority to the provisions of the Gratuity Act over all other provisions/enactments (including any
instrument or contract having the force of Jaw), the provisions of the Gratuity Act cannot be ignored. The term

, "instrument" and the phrase "instrument or contract having the force of law" shall most definitely be deemed to
' include the 1995 Regulations, which regulate the payment of gratuity to the appellant.

First and foremost, we have concluded on the basis of section 4 of the Gratuity Act, that an employee has
the right to make a choice of being governed by some alternative provision/instrument/other than the Gratuity
Act, for drawing the benefit of gratuity. If an employee makes such a choice, he is provided with a statutory
protection, namely, that the concerned employee would be entitled to receive better terms of gratuity under the ‘.
said provision/instrument, in comparison to his entitlement under the Gratuity Act. This protection has been |
provided through section 4 (5) of the Gratuity Act.

' Furthermore, from the mandate of section 14 of the Gratuity Act, it is imperative to further conclude, that
| theprovisions of the Gratuity Act would have overriding effect, with reference to any inconsistency therewith in t
B any other provision or instrument. Thus viewed, even if the provisions of the 1995, Regulations, had debarred
; payment of interest on account of delayed payment of gratuity, the same would have been inconsequential.




Counsel for the Appellant : Sudhir Chandra Agarwala, Jitender Vohra and Rameshwar Prasad Goyal.
Counsel for the Respondents : Yashraj Singh Deora, Rajesh Kumar, Anupama Dhurve, Prashant Naran g
and Sarv Mitter for Mitter & Mitter Co.

JUDGMENT
JAGDISH SINGH KHEHAR, J.—Leave granted.

The appellant was inducted into the service of the Punjab National Bank (hereinafter referred to as, the
PNB) in the clerical cadre on 19.2.1958. He was successively promoted against the posts of Special Assistant
and Accountant with effect from 23.8.1972 and 26.12.1974. He also gained further promotions to the cadres of
Manager-B Grade and thereafter, Manager-A Grade with effect from 24.11.1977 and 18.12.1982 respectively.
He finally came to be promoted to the post of Chief Manager with effect from 1.10.1986. Whilst holding the post
of Chief Manager, the appellant retired from service, on attaining the age of superannuation on 31.10.1996.

2. During 1981-82, when the appellant was posted as Manager at the Sector 19, Chandigarh Branch of
the PNB, he was accused of having entered into a conspiracy with R.L. Vaid, the then Regional Manager of the
PNB, Chandigarh, and Dr. A K. Sinha, IAS, the then Secretary, Department of Town and Country Plannin g,
Haryana and thereby, of fraudulently having sanctioned a loan of Rs. 2,70,000/- to Mrs. Rama Sinha (wife of Dr.
A.K. Sinha, aforementioned). The said loan was granted to Mrs. Rama Sinha, for construction of a building on
aplotin Sector 6, Panchkula. The said building, after its construction, was leased to die PNB, at an allegedly
exorbitant rent of Rs. 4,985/- per month. The loan amount, was to be adjusted out of the rent account. The PNB
was allegedly, not in the need of the said building, because it was already housed in a building in Sector 17,
Chandigarh, at a nominal rent of Rs. 1,6507- per month. The building rented from Mrs. Rama Sinha was said to
have remained unoccupied from 1.5.1982 to 21.1.1987. This factual position, it was alleged, was sufficient to
infer, that the PNB was not in need of the building taken on rent from Mrs. Rama Sinha. Based on the aforesaid
factual position, it was felt, that the action of the conspirators caused a pecuniary loss of Rs. 2,70,0007- to the
PNB. It was also sought to be assumed, that the aforesaid loan and lease were favours extended to Dr. A.K.
Sinha, IAS, through his wife Mrs. Rama Sinha. Based on the aforesaid allegations, the appellant Y.K. Singla, the
aforesaid R.L. Vaid and Dr. A K. Sinha, TAS, were charged under section 120-B of the Indian Penal Code and
section 5(2) read with section 13(1)(d) of the Prevention of Corruption Act, 1988.

3. The trial in the above matter was conducted by the Special J udge, CBI Court, Chandigarh. On the
conclusion of the trial, the Special J udge, CBI Court, Chandigarh arrived at the conclusion, that the prosecution
had failed to produce any evidence on the issue of criminal conspiracy. The Trial Court accordingly, acquitted all
the three accused of the charges framed against them on 31.10.2009, by holding, that the prosecution had failed
to establish the charges beyond a shadow of reasonable doubt.

4. During the subsistence of the aforesaid criminal proceedings, the appellant Y.K. Singla retired from the
employment of the PNB, on having attained the age of superannuation, on 31.10.1996. On his retirement, on
account of the pendency of the criminal proceedings being conducted against him, gratuity, leave encashment and
commutation of permissible portion of pension, were withheld. While withholdin g the aforesaid monetary benefits,
the appellant was informed by the PNB through a communication dated 13.5.2000, that the eventual release of
the aforesaid retrial benefits, would depend on the outcome of the pending criminal proceedings.

5. As already noticed above, the appellant was acquitted of the charges framed against him, by the Special
Judge, CBI Court, Chandigarh, on 31.10.2009. Based on his aforesaid acquittal, the appellant addressed a
letter dated 26,11.2009 to the Executive Director of the PNB seeking release of his gratuity, encashment of
privileged leave balance and commutation of permissible portion of pension. Additionally, he claimed interest,
from the date the aforesaid retiral benefits became due to him, till the actual payment thereof. It will also be
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relevant to mention, that by this time, the appellant was over 73 years old. In its reply dated 5.2.2010, the PNB
informed the appellant, that it had released leave encashment of Rs. 1,28,7 16.24 on that day itself i.e., on
5.2.2010 itself. The appellant was also informed through the aforesaid communication, that a duly sanctioned
gratuity proposal had been sent to the Provident Fund and Pension Department of the PNB, for disbursement of
gratuity. Thereupon, the appellant actually received the gratuity payable to him, on 12.2.2010.

6. Having received encashment of privileged leave balance, as also, gratuity in February, 2010, the appellant
reiterated his claim for interest, on account of delayed payment of the aforesaid amounts, through another letter
dated 17.2.2010. In the instant letter, the appellant pointed out, that he had retired on attaining the age of
superannuation on 31.10.1996, and as such, the PNB had withheld the aforesaid monetary benefits due to him
for a period of more than 13 years upto February, 2010. The appellant's request for interest on the aforesaid
delayed payments, was responded to by the PNB through a letter dated 12.3.2010. The appellant was informed,
that he was entitled to interest on account of withholding of his retiral benefits, only with effect from the date of
culmination of the proceedings pending against him. Having found the appellant entitled to interest with effect
from 31-10.2009 i.e., when the Special Judge, CBI Court, Chandigarh acquitted him, the PNB released a sum
of Rs. 1,881/- as interest towards delayed payment of leave encashment, and another sum of Rs. 3,336/- as
interest on account of having withheld his gratuity. The aforesaid interest, the appellant was informed, had been
calculated at the rate of 5.5%.

7 Dissatisfied with the action of the PNB, in not paying interest to him from the date the aforesaid retiral
benefits became due (on his retirement on 31.10.1996), till their eventual release (in February, 2010), the appellant
filed Civil Writ Petition No. 6469 of 2010 before the High Court of Punjab & Haryana at Chandigarh (hereinafter
referred to as, the High Court). The aforesaid Writ Petition came to be allowed on 4.5.2011. While allowing the
Writ Petition filed by the appellant, the High Court directed the PNB to pay the appellant, interest at the rate of
9% from the date retiral benefits had became due to the appellant, till the actual payment thereof to him.

3. Dissatisfied with the order dated 4.5.2011, passed by the learned Single Judge of the High Court, the
PNB preferred Letters Patent Appeal No. 1950 of 2011. The Letters Patent Appeal filed by the PNB was partly
allowed by a Division Bench of the High Court, on 29.11.2011. The Division Bench of the High Court arrived at
the conclusion, that the appellant was not entitled to any interest: on delayed payment of Gratuity. The award of
interest to the appellant fee withholding the other retiral benefits was, however, not interfered with. The-decision
(dated 29.11.2011) rendered by the Division Bench of the Hi gh Court. has been assailed by the appellant,
through the instant appeal.

9. The reasons which prompted the Division Bench of the High Court : deny interest on the withheld
amount of gratuity to the appellant, are ascertainable from the paragraph 7 of the impugned order, which is being
extracted hereunder:—

"7. On having considered the matter, we are in agreement with the submission made by the learned Counsel
appearing for the appellant-Bank insofar as withholding of gratuity is concerned. The language of the
relevant Rule i.e. Rule 46 of the 1995 Rules is clear and unambiguous. The mandate of the Rule is such that
it operates as a bar insofar as the Bank is concerned, as regards the release of gratuity to an employee
against whom the departmental or judicial proceedings were pending on the date such employee attains
the age of superannuation. The Rule stipulates that such withheld amount of gratuity would become payable
only upon conclusion of the proceedings. Admittedly, judicial proceedings were pending against the
respondent on the date of his ..superannuation i.c. 31.10.1996 and concluded only upon his acquittal vide
order dated 31.10.2009. The amount viz. gratuity has since been released on 13.2.2010 and interest
thereupon has also been paid for the period 31.10.2009 till the date of payment. We, accordingly, hold
that respondent No. 1 is not entitled to any interest for the period 31.10. 1996 till the conclusion of the trial

and his acquittal i.e. 31.10.2009 on the withheld amount of gratuity."
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10. It is apparent from a perusal of the reasoning recorded by the High Court, that the Hi gh Court relied
upon Regulation 46 of the Punjab National Bank (Employees) Pension Regulations, 1995 (hereinafter referred
to as, the 1995 Regulations). Regulation 46 is bein g extracted hereunder: "46. Provisional Pension—

(1) An employee who has retired on attaining the age of superannuation or otherwise and against whom

any departmental or judicial proceedings are instituted or where departmental proceedings are continued,

a provisional pension, equal to the maximum pension which would have been admissible to him, would be
! allowed subject to adjustment against "*' final retirement benefits sanctioned to him, upon conclusion of the
' proceedings but no recovery shall be made where the pension finally sanctioned is less than the provisional

pension or the pension is reduced or withheld etc. either permanently or for a specified period.

(2) In such cases the gratuity shall not be paid to such an employee until the conclusion of the proceedings

against him. The gratuity shall be paid to him on conclusion of the proceedings subject to the decision of the

proceedings. Any recoveries to be made from an employee shall be adjusted against the amount of gratuity
payable,"
Having perused Regulation 46(2), we are of the view, that the High Court was fully justified in concluding, that it
was open to the PNB not to pay to the appellant gratuity, till the culmination of the proceedings pending against
him. Itis, therefore, apparent, that non-release of gratuity to the appellant after 31.10.1996 (when the appellant
retired from his employment, with the PNB), till his acquittal by the Special Judge, CBI Court, Chandigarh, on
31.10.2009, cannot x faulted.

11. The right to withhold gratuity, is an issue separate and distinct, from the daim of interest, which has
been raised by the appellant. The question that arises for consideration is, whether an employee whose gratuity
has been withheld under Regulation 46(2) of the 1995 Regulations, would he be entitled to interest the withheld
payment of gratuity, if he is found not to be at fault? According to the simple logic of the appellant, since his
gratuity was withheld from 1996 (When he retired from service) till 2010 (when gratuity was eventually released
tohim)), i.e., for a period of 14 years, for no fault of his, he is most definitely entitled to interest on the delayed
payment. It is, however, not the simple logic of the appellant, which will determine the controversy in hand. For,
logic gave rise to diametrically opposite views, one of which was expressed by the Writ Court, and other by the
Letters Patent Bench. We shall therefore endeavour to search for le gal answer, to the issue in hand.

12. The 1995, Regulations, are silent on the subject of an employee's rights whose gratuity has been
withheld, even in circumstances where it has eventually been concluded, that he was not at fault. This is exactly
the situation in the sent controversy, inasmuch as, the appellant's retiral benefits including .gratuity, were withheld
| on 31.10.1996 when he retired on attaining the age of superannuation. The aforesaid withholding, was on account
| of a pending criminal proceeding. The said withholding has appropriately been considered as d, under Regulation ‘
| 46(2) of the 1995, Regulation. But the appellant was ;acquitted from the criminal prosecution initiated against him l
1 on 31.10.2009. As :such, it is inevitable to conclude, that his gratuity was withheld without the -appellant being at
| fault. It is in the aforesaid background, that we shall venture determine the claim of the appellant for interest,

despite the PNB having -validly withheld his gratuity under Regulation 46(2) of the 1995, Regulations.
13. Insofar as the issue in hand is concerned, reference needs to be made to :certain provisions of the
Payment of Gratuity Act, 1972 (hereinafter referred to is, the Gratuity Act). In our considered view, sections 4,
7 and 14 of the Gratuity Act are relevant, section 4 is being extracted hereunder:—
"4. Payment of gratuity —
. (1) Gratuity shall be payable to an employee on the termination of his employment after he has rendered
| continuous service for not less than five years,—
: (a) on his superannuation, or
_ (b)on his retirement or resignation, or ‘
| (¢) on his death or disablement due to accident or disease:




(FENE3

Provided that the completion of continuous service of five years shall not be necessary where the termination of

the employment of any employee is due to death or disablement

Provided further that in the case of. death of the employee, gratuity payable to him shall be paid to his nominee or,

if no nomination has been made, to his heirs, and where any such nominees or heirs is a minor, the share of
such minor, shall be deposited with the controlling authority who shall invest the same for the benefit of
such minor in such bank or other financial institution, as may be prescribed, until such minor attains majority.

Explanation—For the purposes of this section, disablement means such disablement as incapacitates an employee
for the work which he was capable of performing before the accident or disease resulting in such disablement.

@)

For every completed year of service or part thereof in excess of sa months, the employer shall pay gratuity
to an employee at the rate a: fifteen days' wages based on the rate of wages last drawn by the employee
concerned:

Provided that in the case of a piece-rated employee, daily wages shall be computed on the average of the
total wages received by him for a period of three months immediately preceding the termination of his
employment, and, for this purpose, the wages paid for any overtime work shall not be taken into account:
Provided further that in the case of an employee who is employed in * seasonal establishment and who is
not so employed throughout the year the employer shall pay the gratuity at the rate of seven days' wages
for each season.

Explanation.—In the case of a monthly rated employee, the fifteen days wages shall be calculated by dividing the

3)
@

()
(6)
(a)
(b)
(1)

(ii)

14.

monthly rate of wages days’: drawn by him by twenty-six and multiplying the quotient by fifteen.
The amount of gratuity payable to an employee shall not exceed one lakh rupees.
For the purpose of computing the gratuity payable to an employee who is employed, after his disablement,
on reduced wages, his wages for the! period preceding his disablement shall be taken to be the wages
received by him during that period, and his wages for the period subsequent his disablement shall be taken
to be the wages as so reduced.
Nothing in this section shall affect the right of an employee receive better terms of gratuity under any award
or agreement or contract with employer.

Notwithstanding anything contained in sub-section (1)—

the gratuity of an employee, whose services have been terminated for any act, wilful omission or negligence
causing any damage or loss to, destruction of, property belonging to the employer, shall be forfeited the
extent of the damage or loss so caused;

the gratuity payable to an employee may be wholly or partially forfeited :

if the services of such employee have been terminated for his riotous disorderly conduct or any other act
violence on his part, or

if the services of such employee have been terminated for any act which constitutes an offence involving
moral turpitude, provided that such offence is committed by him in the course of his employment.”

It is not a matter of dispute, that the appellant was entitled to gratuity when b retired on attaining the age of
superannuation on 31.10.1996. The quantification of the appellant’s gratuity by the PNB is not in dispute.
As such, sub-sections (1) to (4) of section 4 of the Gratuity Act are clearly not relevant to the pres
controversy. Only sub-section (5) of section 4 is relevant in so far as the pres case is concerned. Likewise,
since the appellant has not been found to be at ant fault, sub-section (6) of section 4 is also not attracted in
this case.

Sub-section (5) of section 4 of the Gratuity Act permits an employee to! regulated for purpose of gratuity,
under an alternative pro vision/arrangement (award or agreement or contract), other than the Gratuity Act.
In such an eventuality, sub-section (5) aforesaid, assures the concerned employee, "...to receive better
terms of gratuity tinder any award or agreement or contract with employer....." Since the appellant's claim
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for gratuity is regulated, under the 5, Regulations, it is evident, that his claim for gratuity is liable to be
ermined by ensuring his right to better terms than those contemplated under 1 Gratuity Act. In the instant
process of consideration, the aforesaid conclusion, namely, that an employee who receives gratuity under
a provision, other than Gratuity Act, would be entitled to better terms of gratuity, will constitute one the
foundational basis/ of determination. Having examined section 4 of the Gratuity Act, we may unhesitatingly
record, that none of the other sub-sections section 4 of the Gratuity Act, as well as, the other provisions of
the Gratuity, have the effect of negating the conclusion drawn hereinabove.

For the determination of the present controversy, it is also relevant to into consideration section 7 of the
Gratuity Act, which is being extracted 'hereunder:—

Determination of the amount of gratuity.—(1) A person who is eligible for payment of gratuity under this
Actor any person authorized, in writing, to act on his behalf shall send a written application to the employer,
within such time and in such form, as may be prescribed, for payment of such gratuity.

As soon as gratuity becomes payable/ the employer shall, whether an application referred to in sub-section
(1) has been made or not, determine the amount of gratuity and give notice in writing to the person to
whom the gratuity is payable and also to the controlling authority specifying the amount of gratuity so
determined.

The Employee shall arrange to pay the amount of gratuity, within thirty days from the date it becomes
payable to the person to whom the gratuity is payable.

(3-A) If the amount of gratuity payable under sub-section (3) 1s not paid by the employer within the period

specified in sub-section (3), the employer shall pay, from the date on which the gratuity becomes payable
to the date on which it is paid, simple interest at such rate, not exceedin g the rate notified by the Central
Government from time to time for repayment of long-term deposits, as that Government may, by notification
specify: Provided that no such interest shall be payable if the delay in the payment is due to the fault of the
employee and the employer has obtained permission in writing from the controlling authority for the delayed
payment on this ground.

(4)(a) If there is any dispute as to the amount of gratuity payable to an employee under this Act or as to the

(b)

(©)

(d)
(€

admissibility of any claim of, or in relation to, an employee for payment of gratuity, or as to the person
entitled to receive the gratuity, the employer shall deposit with the controlling authority such amount as he
admits to be payable by him as gratuity.

Where there is a dispute with regard to any matter specified in clause (a), the employer or employee or any
other person raising the dispute may make an application to the controlling authority for deciding the
dispute.

The controlling authority shall, after due inquiry and after giving the parties to the dispute a reasonable
opportunity of being heard, determine the matter or matters in dispute and if, as a result of such inquiry any
amount is found to be payable to the employee, the: controlling authority shall direct the employer to pay
such amount or, as the case may be, such amount as reduced by the amount already-deposited by the
employer.

The controlling authority shall pay the amount deposited including the excess amount, if any, deposited by
the employer, to the person entitled., thereto.

as soon as may be after a deposit is made under clause (a), the I controllin g authority shall pay the amount
of the deposit-

(i) tothe applicant where he is the employee; or

(ii)

where the applicant is not the employee, to the nominee or, as the cast may be, the guardian of such
nominee or heir of the employee if the controlling authority is satisfied that there is no dispute as to the right
d the applicant to receive the amount of gratuity. (5) For the purpose of conducting an inquiry under sub-
section (4), the controlling authority shall have the same powers as are vested in 2 Court, while trying a
suit, under the Code of Civil Procedure, 1908 (5 cc 1908) in respect of the following matters, namely :-
enforcing the attendance of any person or examining him on oath;




requiring the discovery and production of documents;

receiving evidence on affidavits;

issuing commission for the examination of witnesses.

(6)  Any inquiry under this section shall be a judicial proceeding within the meaning of sections 193 and 228,
and for the purpose of section 196 of the Indian Penal Code (45 of 1860).

(7)  Any person aggrieved by an order under sub-section (4) may, within sixty days from the date of the receipt
of the order, prefer an appeal to the appropriate Government or such other authority as may be specified
by the appropriate Government in this behalf:

Provided that the appropriate Government or the appellate authority, as the case may be, may, if it is

satisfied that the appellant was prevented by sufficient cause from preferring the appeal within the said

period of sixty days, extend the said period by a further period of sixty days:

Provided further that no appeal by an employer shall be admitted unless a: the time of preferring the

appeal, the appellant cither produces a certificate of the controlling authority to the effect that the appellant

has deposited with him an amount equal to the amount of gratuity required to be deposited under sub-
section (4), or deposits with the appellate authority such amount.

(8)  The appropriate Government or the appellate authority, as the case may be, may, after giving the parties to
the appeal a reasonable opportunity of being heard, confirm, modify or reverse the decision of the controlling
authority."

A perusal of sub-section (2) of section 7 reveals, that it is the onerous responsibility of the employer, to determine

the amount of gratuity payable to a retiring employee, sub-section (3) of section 7 enjoins a further responsibility

on the employer, to disburse the amount of gratuity payable to an employee, within 30 days from the date it
becomes payable. Since the appellant had attained the age of superannuation on 31.10.1996, it is apparent, mat
gratuity had become payable to him on 31.10.1996. Accordingly, the same ought to have been calculated in
terms of sub-section (2) of section 7 of the Gratuity Act, and should have been dispersed to the appellant by

30.11.1996 in terms of sub-section (3) of section 7 of the Gratuity Act.

16. Sub-section (3-A) of section 7 of the Gratuity Act is the most relevant provision for the determination
of the present controversy. A perusal of the sub-section (3-A) leaves no room for any doubt, that in case gratuity
is not released to an employee within 30 days from the date the same become payable under sub-section (3) of
section 7, the employee in question would be entitled to "...simple interest at such rate, not exceeding the rate
notified by the Central Government from time to time for repayment of long term loans, as the Government may,
by notification specify...." There is, however, one exception to the payment of interest envisaged under sub-
section (3) of section 7 of the Gratuity Act. The aforesaid exception is provided for in the proviso under sub-
section (3-A) of section 7. A perusal of the said proviso reveals, that no interest would be payable "....if the delay
in the payment is due to the fault of the employee, and the employer has obtained permission in writing from the
controlling authority for the delayed payment on this ground...." The exception contemplated in the proviso under
sub-section (3-A) of section 7 of the Gratuity Act, incorporates two ingredients. Where the two ingredients
contemplated in the proviso under sub section (3-A) are fulfilled, the concerned employee can be denied interest
despite delayed payment of gratuity. Having carefully examined the proviso under sub-section (3-A) of section 7
of the Gratuity Act, we are of the view, that the first ingredient is, that payment of gratuity to the employee was
delayed because of some fault of the employee himself. The second ingredient is, that the controlling authority
should have approved, such withholding of gratuity (of the concerned employee) on the basis of the alleged fault
of the employee himself. None of the other sub-sections of section 7 of the Gratuity Act, would have the effect of
negating the conclusion drawn hereinabove.

17. Insofar as the present controversy is concerned, the appellant was accused of having entered into a
conspiracy with a bank employee superior to him, so as to extend unauthorized benefits to a member of the
Indian Administrative Services belonging to the Karyana Cadre. Based on the aforesaid alleged fault of the
appellant, the PNB, by an order dated 13.5.2000, informed the appellant, that the release of certain retiral

": ~ benefits including gratuity was being withheld, because of pending of criminal proceedings against him. The

SHRAMA DARPAN




SHRAMA DARPAN

appellant was also informed, through the aforesaid communication, that release of his retiral benefits mcluding _ ‘
gratuity, would depend on the outcome of the pending criminal proceedings. It is, therefore apparent, that the
second ingredient expressed in the proviso under sub-section (3-A) of section 7 of the Gratuity Act was clearly
satisfied, when the competent authority approved the action of withholding the appellant's gratuity. The instant |
conclusion is inevitable, because it is not the case of the appellant, that the communication dated 13.5.2000, by
which his gratuity was withheld, had not been issued at the instance of the concerned controlling authority. The
only question which, therefore, arises for consideration is, whether the first ingredient (culled out above) for the
applicability, of the proviso under sub-section (3-A) of section 7 of the Gratuity Act, can be stated to have been
satistied, in the facts and circumstances of the instant case. If it can be concluded, that the aforesaid ingredient is
also satisfied, the appellant would have no right to claim interest, despite delayed release of gratuity, Our
determination of the first ingredient is, as follows. We are of the considered view, that consequent upon the
| acquittal of the appellant by the Special Judge, CBI Court, Chandigarh, it would be erroneous to conclude, that
i the gratuity payable to the appellant on attaining the age of superannuationi.e., on 31.1 0.1996, was withheld on
| account of some fault of the appellant himself, We may hasten to add, if the appellant had been convicted by the
| Special Judge, CBI Court, Chandigarh, then the first ingredient would also be deemed to have been satisfied.
Conversely, because the appellant has been acquitted, he cannot be held to be at fault. Accordingly it emerges,
mat the "fault" ingredient of the employee himself, for denial of gratuity when it became due, remains unsubstantiated.
Since one of the two salient ingredients of the proviso under sub-section (3-A) of section 7 of the Gratuity Act is
clearly not satisfied in the present case, we are of the view, that the appellant cannot be denied interest under the
proviso to section 7(3-A) of the Gratuity Act. Accordingly, the appellant has to be awarded interest under
section 7(3-A) of the Gratuity Act. Therefore, if the provisions of the Gratuity Actare applicable to the appellant,
he would most definitely be entitled to interest under sub-section (3-A) of section 7 of the Gratuity Act, on
account of delayed payment of gratuity.
18. The most important question which arises for our consideration is, whether the provisions of the
Gratuity Act can be extended to the appellant, so as to award him interest under sub-section (3-A) of section 7
of the Gratuity Act. Insofar as the instant aspect of the matter is concerned, it was the vehement contention of the
learned Counsel appearing on behalf of the appellant, that the provisions of the Gratuity Act are extendable to the
appellant, and as such, he would be entitled to disbursement of interest under section 7(3-A) thereof. The plea at
the behest of the PNB, however, was to the contrary. The contention of the learned Counsel representing the
PNB was, that the PNB having adopted the 1995, Regulations, the claim of the appellant could only be determined
under the provisions of the said Regulations. It was pointed out, that denial of payment of gratuity in the present
case, was valid and justified under Regulation 46(2) of the 1995 Regulations. Furthermore, it was pointed out,
that the 1995 Regulations, did not make any provision for the award of interest in case of delayed payment of
gratuity. Therefore, since gratuity had legitimately been withheld, under the provisions of the 1995, Regulations,
and the payment of gratuity to the appellant is not regulated under the Gratuity Act, there was no question of
payment of interest to the appellant. It was submitted that the appellant's gratuity had been withheld durin g the
pendency of criminal proceedings initiated against him, his entitlement to gratuity stood extended to such time as
the said criminal proceedings were eventually disposed of Thus viewed, the entitlement to gratuity stood extended
t031.10.2009 (i.e., the date of the disposal of the proceedings pending against him). In this behalf, it was also
pointed out, that as soon as the criminal proceedings pending against the appellant, concluded in his favour, the
PNB released, all the appellant's retiral benefits, including gratuity, The documents available on the record of the
case reveal, that gratuity was released to the appellant on 12.2.2010. As such, the delay in release of gratuity, if
atall, was only from 31.10.2009 to 12.2.2010. For the aforesaid delayed payment of gratuity, the appellant was
: admittedly awarded interest quantified at Rs. 3,336/- (calculated at the rate of 5.5 %).
Il 19. In order to determine which of the two provisions (the Gratuity Act or the 1995, Regul ations) would
Il be applicable for determining the claim of the appellant, it is also essential to refer to section 14 of the Gratuity
| ‘ Act, which is being extracted hereunder—




"14. Act to override other enactments, etc.—The provisions of this Act or any rule made thereunder shall
have effect notwithstanding anything inconsistent therewith contained in any enactment other than this Actorin
any instrument or contract having effect by virtue of any enactment other than this Act."

A perusal of section 14 leaves no room for any doubt, that a superior status has been vested in the
provisions of the Gratuity Act, vis-a-vis, any other enactment (including any other instrument or contract)
‘nconsistent therewith. Therefore, insofar” as the entitlement of an employee to gratuity is concerned, it is apparent
that in cases where gratuity of an employee is not regulated under the provisions of the Gratuity Act, the legislature
having vested superiority to the provisions of the Gratuity Actover all other provisions/enactments (including any
instrument or contract having the force of law), the provisions of the Gratuity Actcannot be ignored. The term
"instrument” and the phrase "instrument.or contract having the force of law" shall most definitely be deemed to
include the 1995 Regulations, which regulate the payment of gratuity to the appellant.

20. Based on the conclusions drawn hereinabove, we shall endeavour to determine the present controversy.
First and foremost, we have concluded on the basis of section 4 of the Gratuity Act, that an employee has the
right to make a choice of being governed by some alternative pro vision /instrument, other than the Gratuity Act,
for drawing the benefit of gratuity. If an employee makes such a choice, he is provided with a statutory protection,
namely, that the concerned employee would be entitled to receive better terms of gratuity under the said provision/
instrument, in comparison to his entitlement under the Gratuity Act. This protection has been provided through
section 4 (5) of the Gratuity Act. Furthermore, from the mandate of section 14 of the Gratuity Act, it is imperative
to further conclude, that the provisions of the Gratuity Act would have overriding effect, with reference to any
inconsistency therewith in any other provision or instrument. Thus viewed, even if the provisions of the 1995,
Regulations, had debarred payment of interest on account of delayed payment of gratuity, the same would have
been inconsequential The benefit of interest enuring to an employee, as has been contemplated under section
7(3-A) of the Gratuity Act, cannot be denied to an employee, whose gratuity is regulated by some provision/
instrument other than the Gratuity Act. This is so because, the terms of payment of gratuity under the alternative
instrument has to ensure better terms, than the ones provided under the Gratuity Act. The effect would be the
same, when the concerned provision is silent on the issue. This is so, because the instant situation is not worse
than the one discussed above, where there is a provision expressly debarring payment of interest in the manner
contemplated under section 7(3-A) of the Gratuity Act. Therefore, even though the 1995, Regulations, are silent
on the issue of payment of interest, the appellant would still be entitled to the benefit of section 7(3-A) of the
Gratuity Act. If such benefit is not extended to the appellant, the protection contemplated under section 4(5) of
the Gratuity Act would stand defeated. Likewise, even the mandate contained in section 14 of the Gratuity Act,
deliberated in detail hereinabove, would stand negated. We, therefore, have no hesitation in concluding, that even
though the provisions of the 1995, Regulations, are silent on the issue of payment of interest, the least that the
appellant would be entitled to, are terms equal to the benefits envisaged under the Gratuity Act. Under the
Gratuity Act, the appellant would be entitled to interest, on account of delayed payment of gratuity (as has
already been concluded above). We therefore hold, that the appellant herein is entitled to interest on account of
delayed payment, in consonance with sub-section (3-A) of section 7 of the Gratuity Act. We, accordingly, direct
the PNB to pay to the appellant, interest at "the rate notified by the Central Government for repayment of long
term deposits...." In case no such notification has been issued, we are c: the view, that the appellant would be
entitled to interest, as was awarded to him. by the learned Single Judge of the High Court vide order dated
452011, i.e. interest at the rate of 8%. The FNB is directed, to pay the aforesaid interest to the appellant within
one month of the appellant's furnishing to the PNB a certified copy of the instant order. The appellant shall also be
entitled to costs quantified at Rs. 50,000/-, for having had to incur expenses before the Writ Court, before the
Division Bench, and finally before this Court. The aforesaid costs shall also be disbursed to the appellant within
the time indicated hereinabove.

21. Disposed of in the aforesaid terms.
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SAFEGUARDS FOR WOMEN WORKERS UNDER LABOUR |
LEGISLATION IN INDIA
) SUSANTA DASH,
ADVOCATE,
BHUBANESWAR

The directive principles of State Policy enshrined in the Indian constitution aims and securing just and
humane conditions of work and maternity relief. The Govt. of India has enacted several legislations for the
welfare and well being of the women workers which are based on the ideals of human dignity and social justice.
Waorking women have been provided with various benefits, concessions, protection and safeguards under different
labour legislations in order to provide security against various risks peculiar to their nature. Further they are also
entitled to the benefits under all other provisions that are applicable to industrial workers along with them in
additions to special privileges like maternity benefits with wages, prohibition of work in dangerous operations,
mines below ground and equal remuneration for similar work etc.

The following labour legislation in India provides special protection for women workers at their work
place. / I

1. The Factories Act. 1950 :

Sec. 19(1)- Sufficient Latrines and Urinal accommodations of prescribed types shall be provided and
shall be conveniently situated and accessible to women workers at all times in factory with separate enclosed
accommodation for female workers which shall be adequately lighted and ventilated and shall be maintained in

clean and sanitary condition.
Sec.22(2) and Sec.27- Prohibition of employment of women at certain machinery which would expose them to
risk of injury.
Sec.42- Separate Washing facility for male and female workers
See-48 -Creches- In every factory wherein more than 30 womens workers are employed, a provision of ‘
creche having required facility to be provided for the use of children under 6 years age of such women workers.
Sec.66-Restriction on employment of women workers during night i.e. before 6 AM and after 7 P.M.

However State government may authorise employment between 5 Am to 10 Pm.
2.The Employees State Insurance Act. 1948

Under the Act, the insured women workers are entitled to maternity benefit in addition to other benefits such as
sickness benefit, disablement benefit, dependants medical benefit and funeral benefits. Section 46 provides for
payment of maternity benefits in the form of periodical payment available to insured woman worker. Itis payable.in
case of confinement, miscarriage, sickness arising out of pregnancy, premature birth of a child. The insured
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women employee is entitled to leave with wages for 12 weeks in case of normal delivery and 6 weeks in case of
miscarriage extendable by 4 weeks on medical advice on payment of 70 days contribution in twelve months
preceding contribution period. Further 14 days leave with full wages for tubectomy operations.

3. The Maternity Benefits Act, 1961

The object of maternity leave and benefit is to protect the di gnity of motherhood by providing for the full
| and healthy maintenance of women and her child when she is not working. The Act provides for maternity leave
| and benefits for women working in establishment employing 10 or more persons and prohibits discrimination
i against women employees during leave on account of maternity. The Act prohibits employment of women during
the six weeks immediately following the day of delivery. No woman shall be entitled to maternity benefit unless
| she has actually worked not less than 80 days [eighty days] in an establishment of the employer from whom she ‘
; claims maternity benefit, for a period of in the twelve months immediately preceding the date of her expected f
delivery. The maximum period for which any woman shall be entitled to maternity benefit shall be twelve weeks
of which not more than six weeks shall precede the date of her expected delivery. Further in case of death of
women worker, the employer shall be liable to pay the maternity benefit for the entire period to her nominee or |
legal representative.
Section 8 pr 0v1de for payment of medical bonus of one thousand rupees, if no pre-natal confinement and post-
natal care is pr0v1ded for by the employer free of charge. Section 9 entitles an women employee leave with
wages at the mte of matermty benefit, for a period of six weeks immediately following the day of her miscarriage
in case of mlscarnagu or medical termination of pregnancy, on production of such proof. Sec-9A provides leave
with wages at the rate of maternity benefit for a period of two weeks immediately following the day of her |
tubectomy operation. Section 10 provides Leave with wages for illness arising out of pregnancy, delivery, premature
birth of child, imiscarriage, medical termination of pregnancy or tubectomy operation. Section 11 provides two :
Nursing breaks in the course of her daily workin g until the child attains the age of fifteen months. !

Equal Remuneration Act, 1976

This Act provides for the payment of equal remuneration to men and women workers and for the prevention
of discrimination, on the ground of sex, against women in the matter of employment and for matters, connected
therewith or incidental thereto. Section 5 provides that "No discrimination to be made while recruiting men and
women workers for the same work or work of similar nature or make any discrimination on the basis of sex
unless that particular employment of men or women is restricted or prohibited by any statute. The employer shall ;
not make any discrimination in any condition of service subsequent to recruitment, such as, promotions, training
or transfer etc on the basis of sex.

Beedi & Cigar workers (C & E) Act. 1966

Beeding manufacturing is one of the traditional and largely home-based industries in India. Tt largely labour
intensive and maximum workers are women. Though at present the Factories Act, 1948 applies to beedi and
cigar establishments, but there has been a tendency on the part of employers to split their concerns into smaller
units and thus eqcape from the provmom of the said Act for Wthh workmg cond1t10ns prevalhng in such
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establishment was unsatisfactory. A special feature of the industry is the manufacture of beedis through contractors
and by distributing work in the private dwelling houses where the women workers provided with the raw materials
given by the employers or the contractors. Employer-employee relationship not being well defined for which the
application of the Factories Act has met with difficulties. Section 12 of the Act imposes an obligation on employer
to provide sufficient latrine and urinal facilities in industries employing 50 or more workers and Section 14
imposes obligation for providing creches where more than 30 female employees are ordinarily employed. Section
25 prohibits employment of women during nights after 7 PM. to 6 a.m. above all, Section 37 provides application
of the Maternity Benefit Act, 1961 to women workers in manufacture of beedi and cigar.

Mines Act. 1952

This Act protects the interest of women workers by prohibiting their employment in the mines below the ground

and also prohibits employment in mines above the ground between 7 Pm to 6 Am and under no circumstances,
the time restriction can be relaxed after 10 p.m. and before 5 am.

The Plantation Labour Act. 1951

This also Act provides for the welfare of women workers. Section 12 imposed obligation on the employer to
provide Creches wherein fifty or more women workers (including women workers employed by any contractor)
are employed or were employed on any day of the preceding twelve months, or where the number of children of
women workers (including women workers employed by any contractor) is twenty or more Further the Act
prohibits employment of women workers between 7 Pm to 6 Am. The weekly hours of women ernployee is fixed
at 54 hours. Section 32 casts obhgatron on employer to provide sickness and maternity beneﬁt to women workers.

Unorganized Workers Social Security Act, 2008

The Act seeks to apply itself to workers in the unorganized sector which constitutes around 9(} per cent of India's

working population by introducing a broad social security protection through various government schemes. The
Act says, "unorganised worker" also includes a worker in the organized sector, who is not covered by any of the
Acts mentioned in Schedule IT of this Act". But, it says that the workers covered under the purview of ESI Act
(and also PF Act, ID Act, Workmen/Employees Compensation Act, Maternity Benefits Act and Gratuity Act)
will not come under the ambit of the present legislation. Furthermore, it has defined unorganized sector as enterprises
employing less than 10 workers. The Act says that unorganized worker means a home-based worker, self-
employed worker or a wage worker in the unorganized sector. Under this Act, Medical care, sickness benefit
scheme, employment injury benefit scheme, maternity benefit scheme including pension scheme, survivors benefit
scheme, integrated insurance benefit, housing and educational schemes etc. are included.

The Sexual Harassment of Women at Workplace (Prevention. Prohibition
and Redressal) Act. 2013

Sexual harassment results in violation of the fundamental rights of a woman to equality under articles 14
and 15 of the Constitution of India and her right to life and to live with dignity under article 21 of the Constitution
and right to practice any profession or to carry on any occupation, trade or business which includes arightto a
safe environment free from sexual harassment. Keeping the above in view, the Sexual Harassment of Women at
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Workplace (Prevention, Prohibition and Redressal) Act, 2013 was enacted which seeks to protect women from
sexual harassment at their place of work. This Act provides protection against sexual harassment of women at
workplace and for the prevention and redressal of complaints of sexual harassment and for matters connected
therewith or incidental thereto.

The Act uses a definition of sexual harassment which was laid down by the Supreme Court of India in
Vishaka v. State of Rajasthan (1997). Article 19 (1) g of the Indian Constitution affirms the right of all citizens to
be employed in any profession of their choosing or to practice their own trade or business. Vishaka v. State of
Rajasthan established that actions resulting in a violation of one's rights to 'Gender Equality' and 'Life and Liberty'
isin fact a violation of the victim's ﬂmdamental right under Article 19 (1) g. The case ruling establishes that sexual
harassment violates a woman's rights in the workplace and is thus not just a matter of personal injury. Under the
Act, which also covers students in schools and colleges as well as patients in hospitals, employers and local
authorities will have to set up grievance committees to investi gate all complaints. Employers who fail to comply
will be punished with a fine of up to 50,000 rupees.

Conclusion:-

Despite protective measures, beneficial legislations and judicial pronouncements, the women workers are
still made to suffer discrimination in social and economical front and continued to be exploited. Most of the labour
legislations apply to organized sectors and majority of women working unorganized sectors remained unattended.
Even in organized sector also where the legislation applies, but the statutory provisions are not strictly followed.
In most of the cases, the protective measures such as creches, maternity benefits, separate toilets etc are not
provided and if provided not properly maintained. The penal provisions are not deterrent enough to prevent the
employer from violating the law. The labour machinery for inspection and enforcement is inadequate.

Therefore it is suggested that measures are required to be taken for effective implementation of these
welfare legislations to protect women workers at their workplace by expanding their scope and application.
Awareness among women workers be created so that they became aware of their statutory ri ghts. Moreover
NGO and Trade Union organizations be involved to fight for the women workers right so that dignity and honour
of women workforce at their workplace can be secured. '

@+@




SHRAMA DARPAN

Unorganized Workers' Social Security Act, 2008-
A Critical Analysis

| Sujata Devi i

The Unorganized Sector Workets' Social Security Act, 2008 seeks to apply itself to around 93 per cent of
India's working population to introduce a broad social security protection through various government schemes.
This is a complex exercise, both legally and lo gistically, to oblige an exacting analysis of the Act and related

legislation. This note offers a critical analysis of the provisions.

The draft Bill received the Assent of the President of India on 23rd December, 2008 and became an Act.
Through this note, a detailed analysis of its main provisions as well as the positive and negative aspects is made.
A need is also felt to discuss the operation and implementation measures surrounding the Act.

Positive Features Of The Act

The scheme will be implemented in a phased manner to cover six crore unorganized workers, and in turn
their family members of 30 crore people, over a period of five years, extending benefits to 1 crore 20 lakh
workers per year. This makes it amply clear that the Act is only an eyewash and intends to cover just 6 crore
workers out of the total workforce of more than 42 crore. Any legislation is meant for guaranteeing certain legal
1 commitments on the part of the state; this Act, instead, leaves the implementation entirely to the whims of

governments of the day.
Creation of Advisory Boards

Creation of Advisory Boards. The Bill creates multiple 'Social Security AdVisory Boards' with powers of
! recommendation, advice, review and monitoring. Needless to say, these are ornamental powers and cannot
achieve the implementation of any welfare scheme. The real power is retained by the Central Government which
may give directions to these Boards or to the State Governments in matters relating to the implementation of the
legislation. The Boards, thus, at both Central and State levels are powerless. In addition, they are also very large. i
The Central Board must consist of at least 31 members and the State Boards 28 members. Along with the I
support and administrative staff needed to run these Boards, to no apparent gain since they do not have substantive
powers, what the Bill actually does is ensure that a lot of financial resources are used with minimal effort.

Registration of Beneficiaries

Clause 9 of the Bill creates the only legal entitlement in the entire Bill - that of all unorganized sector
workers above 14 years to register themselves and receive a 'smart' identity card. There are no immediate
dangers that registration might pose to unorganized sector workers. Certainly, there are no gains since the Actis
insubstantial and purely symbolic. The use of 'smart' cards -with each holder's biometric information such as
an that the government will spend

e 2

fingerprints - may go some way in preventing fraud. But, again, this will just me
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alotofmoney for making and distributi ng 'smart' cards . Certainly, in situations where there is political will to
implement welfare schemes, unorganised sector workers will benefit with 'smart' cards.

Social Security Schemes under the Act

schemes related to weavers, arfisans and master crafts persons. None of these schemes are new and are mostly
applicable only for BPL families. Most of the urban unorganized workers may not fall under the BPL category.
The BPL income of Rs 5001s too less even for bare existence in urban areas. Moreover, most of these schemes

The state governments have been given a free hand to desi gn their own schemes related to provident fund,
employment injury benefit, housing, education, skill upgradation, funeral assistance and old age homes. Tt can be
noted that none of them are mandatory on any government. .

'Smart' Registration

register himselﬁherself“/jth the worker facilitation centre by giving a self-declaration. By gettinga unique identification
number and smart card that are portable, the worker will be eligible for suitable social security schemes if he/she
would pay the prescribed contribution.

Floor Level Schemes
Whatis really good about this legislation, is an enforceable 'floor scheme' that creates in each unorganized

sector worker beneficiary a le gal entitlement of governmental protection within a specified time frame. For instance,
the National Rural Employment Guarantee Act, 2004 ["NREG Act"], creates a legal entitlement of 100 days of
work for a specified minimum wage with penalties accruing to its denial. The NREG Act is both successful and
un—silccessful, depending equally on the political will behind its implementation,

Social Security Act, 2008 has become a major

A Beginning the much awaited Unorganized Workers
force of the millennium. The new legislation can be taken as a beginning - an Opportunity to raise working class
struggles to newer heights by involving crores of unorganized workers. It is for the working class and trade union
movement to take up the challenge to create waves of bj gger and bigger struggles for a real ly meaningful and
comprehensive legislation for unorganized workers and agricultural labourers that can cover not only social

security but also wages, rights, job security and the conditions of employment.

Negative Features Of The Act 'Unorganized Workers' National Advisory Board Act'
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to any section of workers. It would have been more appropriate to call it an 'Unorganized Workers' National
Advisory Board Act'. The Act does not guarantee anything other than the formation of an advisory board at
central- and state-level and making the respective Labour Ministers the chairpersons of the same. This is the
highest ever fraud on unorganized workers, who not only constitute one third of the entire population but contribute
two third of our national income.

Neither Regulation nor Social Security!

Tt has been a decade since the Second National Commission on Labour proposed umbrella legislation for
unorganized workers in 1999 in order, to restructure the labour market conditions to match liberalization and
globalisation. The Acthas been passed that neither provides for regulation of conditions of employment nor any
social security schemes; neither encompasses agrarian labourers nor extends to all unorganized workers; neither
makes a categorical definition of unorganized workers nor binds the government to any commitment; neither
provides a mechanism for implementation nor suggests penalty for non-implementation; neither creates a corpus

fund nor makes a categorization for generating resources.

! Ambiguity in Definition

‘ The Act says, "unorganised worker" also includes a worker in the organised sector, who is not covered by
\ any of the Acts mentioned in Schedule II of this Act". At the surface level, it might appear that unorganized
{ workers of organized sector are also covered by the act. But, it says that the workers covered under the purview
of ESI Act (and also PF Act, ID Act, Workmen Compensation Act, Maternity Benefits Act and Gratuity Act) will
not come under the ambit of the present legislation, which implies that 2.92 crore casual and contract workers in
the organized sector will be completely left out of the purview of the present legislation. Furthermore, it has
defined unorganized sector as€nterprises employing less than 10 workers.

The Act says that unorganized worker means a home-based worker, self-employed worker or a wage
worker in the unorganized sector but it is also subjected to the condition of a ceiling on monthly earnings which is
not defined. Tt could be the ceiling for determining BPL (Rs.300 in rural areas and Rs.500 in urban areas) or
could be the extent of landholding or could be anything which is unknown and yet to be notified by the government.

Unknown Resources and Notional Schemes

Nowhere in the Act can one find explanation of the scope of the Act, targeted beneficiaries, implementation
and grievance redressal mechanisms, penalties for violation or any other common features expected in any act
worth the name. But, it says that all these will be taken care of by the (notional) schemes that would be notified
by the central government from time to time. From where will one get the requisite funds for the operation of
those 'notional' schemes? The Act is too vague on this score as well but for indicating possible sources. Schemes
may be funded partly by the central and state governments, partly by the contributions from workers and from
employers. Not only are the workers but also are the so called 'employers', an unknown quantity.

The deception of National and State Social Security Boards

There is a lot of hue and cry over the formation of social security boards. The National Advisory Boards'
replaced with the formation of National and State Social Security Boards. But, it is again a misleading change
only, as the fundamental nature of those boards is only recommendatory and advisory in nature. They are toothless
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and they cannot take any decision on their own but for recommending possible schemes and advising on issues
of administration to the government. They may also review issues related to the registration of workers and
monitor schemes notified by the government.
Excluded Sections

The workers in the organised sector who enjoy no job security or social securi ty or wage security have
been left out from the purview of the Act for the sole "fault" of working in the organised sector. Unorganised
workers in the cooperative sectors have been totally excluded. India has 1.38 crore workers in the cooperative
sector including self-employed workers like weavers. All of them have been left out. There are lakhs anganwadi
workers and an equal number of helpers under the ICDS programme alone covering anganwadi centres in the
country. Besides these workers; there are mid-day meal workers in many States covering primary school children.
All over the country, around 17 lakh workers are involved in this scheme. There are about 2.4 million para
workers including para health workers and para teachers and non-regularised employees of local bodies including
municipal workers. Neither the governmental or quasi governmental bodies employing them provide comprehensive
social security to them nor have they been brou ghtunder the ambit of the Act. So, nearly millions of workers
already stand excluded from social security Act.

Major Limitations of the Act

(1)  Agricultural labourers have not perhaps been brought under the purview of the Act.

(2)  The 2008 Actappears to have excluded vast sections of unorganized workers like agricultural labourers,
the unorganized labourers in the organised sector including contract labourers and the informal labourers in
the formal sector, the anganwadi workers, para workers like ASHASs and parateachers, and those the
cooperative sector. This exclusion reveals the true colours of the "Politics of Inclusiveness" of the UPA.

(3)  The Actis applicable only to a small section of unorganized labourers whose income limit is expected to be
notified by the government. There is every possibility that the subsequent notification will include parameters
to exclude good'number of unorganised workers from the applicability of the law and the schemes.

(4)  Thereisno provision for penalties in the Act to punish those employers who violate it.

(5)  "Social Security" to the unorganized workers has been narrowed down to ten paltry social security schemes.
Most of these schemes like old age pension or maternity benefit (or even the meagre Bima Yojana, for that
matter) are already existing/ongoing schemes and there is nothin g new in them.

(6)  The national and state boards for un organized workers provided for in the Act are advisory bodies and

| like the National Labour Commission they are toothless bodies. While implementation is left to the district
bureaucracy, there is no independent enforcement or watchdo g/oversight body with representation from
unions and there is no appellate authority even.

(7)  Notonly there is no penalty against the defaulting employers, there would be no action against the bureaucrats
who refuse to register any unorganized worker under any of the twin scheduled schemes.

l (8)  The special problems of migrant workers, especially inter-State migrants, among unorganized workers,

‘@;‘ especially the problem of security, has been totally ignored by the Act.

| (9)  The special problem of women unorganized workers do not figure in the Bill. The problems of security,

!‘i: sexual harassment, proper accommodation for mi grant women workers, issues relating to nature of work

i and industrial safety, gender wage gap, non-payment of wages, childcare facilities at work spotetc., have

' been totally neglected. '

Shree Jagannath Vihar

Baramunda, BBSR
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APEX COURT ON CONTRACT LABOUR DURING GLOBALISED ERA: |
IT BE CALLED JUDICIAL ACTIVISIM !
Dr. H. K. Swain |
Former Senior Professor & HOD ;
PMIR, Utkal University ‘
Prof & Dean
Bharatiya Vidya Bhavan, Bhubaneswar
Law is dynamic and needs to be interpreted as per the changes of time-and the requirements of the society
economy and the nation. It is the social engine which drags the society in the direction it needs to move with the
necessity of time.
Interpretation of labour law is being done by different courts in different ways which have been superseded
by larger benches of the apex court. Itis not surprising that law has been interpreted taking into economic and
social condition of the dynamic society. Undoubtedly it is univocally accepted that labour legislation is primarily
designed for the purpose of redressing the balance between employers, employees and court should ensure that
the purpose is not defeated by its too restrictive, grammatical or literal interpretation thereof(Justice Mahesh
Chandra).Further in case of doubts, the interpretation of law should be adopted in favour of the employee in
whose interest an Act has been enacted so that the intention and the policy of the legislature is carried
forward(Industrial Jurisprudence p.70)
During the globalised era, every entrepreneur is following the cost cutting process through downsizing and
right sizing the organisations in the process the permanent workers are reduced through various processes like
VRS, ESS, CRS, GHS, etc. The organisations are now performing many regular functions through outsourced
workers. Thus the importancéof contract labour system has become part and parcel of business performance
with the outsourcing of various activities other than core activities. But, at present core activities are also performed
by outsourced workers in many PSUs.
The system of employment of contract labour in India s quite old though the nature of problems relating to
ithas undergone changes over the years, both qualitatively and quantitatively. The Labour Investigation Committee
remarked as back as 1946: :
"In many industries in India, the system of contract labour appeared to be entrenched while exigencies of
last war have only accentuated this tendency".
2. Asalient and important feature of contract labour is thatitis generally engaged for short durations mainly
on construction work like dams, bridges, building, canals, roads and the level of the organisation among
' the contract labour is rather low and the possibility of exploitation correspondingly high.
3. The Royal Commission on Labour(1931), the Bombay Textile Committee and the Bihar Labour Enquiry
Committee (1946) condemned the practice of recruiting labour through contractors because the "contractors
ordinarily lack a sense of mpwHS6!igation towards the labour, and therefore, do not hesitate to exploit the
helpless position rftlabour in their charge."
"The system of contract labour employment lends itself to various abuses. The question of its abolition has
L been under the consideration of government for a long time. In the second five year plan, the Planning
4 Commission made certain recommendations, namely, undertaking of studies to/ ascertain the extent of the
; problem of contract labour, progressive abolition of the system and improvement of service conditions of ‘
contract labour where abolition was not possible. The matter was discussed at various Tripartite Committees ‘
at which the state Governments were also represented and general consensus of opinion was that the




system should be abolished wherever possible and practicable and that in cases where this system could

not be abolished altogether, the working conditions of contract labour should be re gulated so as to ensure
payment of wages and provision of essential amenities. ]
The Act was passed to prevent exploitation of contract labour and also to introduce better conditions of |
work. "The underlying policy of the Act is to abolish contract labour wherever possible and practicable
and where it cannot be abolished altogether, the policy of the Act is that the working conditions of the
contract labour should be so regulated a~s t'o ensure payments of wages and provision of essential amenities"

4. itwould therefore be evident that the purpose of the Act is two-fold i) to abolish contract labour in any
process, operation or other work in any establishment which, in the opinion of the appropriate Government,
satisties the conditions'specified in Section 10; and ii) to regulate employment of contract labour where it
is not possible to abolish the same .

5. Section 10 of the Act vests the power of abolition of contract labour in the appropriate Government after
consultation with the Central or ttte State Advisory Contract Labour Board as the case may be and the
second objective of regulation of contract labour is sought to be achieved by imposing on the principal
employers and contractors.

6. Important provision relating to regulation of contract labour is Rule 25 (2}(v)(a), which gave rise to lot of
hopes among the working class, but has virtually failed their expectations and instead has contributed to
considerable amount of wasteful and costly litigation. The said Rule- which is based on the concept of
equality of treatment provides as under "In case where the workmen employed by the contractor perform
the same or similar kind of work as the workmen directly employed by the principal employer of the
establishment, the wage rate, hours of work and other conditions of services of the workmen of the
contractor shall be the same as applicable to the workmen directly employed by the principal employer of
the establishment on the same or of similar kind of work "

7. The constitutional validity was pronounced by the Apex Court, an important rulin g was given by it in the
case of Vegoils Pvt. Ltd. [1972 (24) FLR-4]to the effect that on and after the coming into force of the Act,
no direction could be given by the Industrial Tribunal to abolish contract labour system, since the jurisdiction
to give directions with regard to the prohibition of the contract labouris vested in the appropriate government.

8.  Inthe case of B.H.E.L Workers Association Vs Union of India [1985 (50) FL.R 205 J, it was contended
by the Association that out of 16,000 Workmen employed, nearly 1000 were treated as contract labour
and not paid the same wages as the direct workmen of BHEL nor the conditions of their service were |

| comparable. The Supreme Court dismissed the Writ Petition and held that the Act does not provide for {

total abolition of contract labour but for its abolition in certain circumstances and for regulation of the ‘

| conditions of their employment. The Court further held that the contract labour is entitled to same wages, I

holidays, hours of work etc. as are applicable to the workers directly employed by the employer on the 1
same or similar type of work. ‘ '

9. Thenextimportant Jjudgment relates to the catering cleaners of Southern Railway vs. Union of India / 1987

| (54) FLR 476]. After analyzing the provisions of the Act, the Court held that on the basis of facts, it was ‘

clear that the work of cleaning in the Railway junctions and pantry cars was necessary and incidental to the ‘

industry or business of the Southern Railway; that work was of the perennial nature and that it was done 1

. through workmen directly employed in most of the other Railways in the Country and sufficient number of

I workmen on whole time basis were required. Accordingly, the Court came to the conclusion that

requirements of section 10 of the Ad were clearly satisfied and there was-even an element of profitability
in the catering establishment. Accordingly, the Court directed the Central government to take suitable

l action under section 10 of the Act within 6 months from the date of the order.
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 generally or with respect to any class of them, make an application to the registering officer in the prescribed

12.

5.

14.
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In Dina Nath vs, National Fertilizers [Lie 1992-:SC-77], the Court had to reconcile conflicting views of
High Courts of Madras, Karnataka [FCI loading & unloading workers Union vs. FCI { 1986} to SLR
454 Gujrat [ FCI Workers Union vs. FCI {1990} 61 FLR 253 :and Bombay [United Labour Union vs
Union of India {1990} 60 FLR 686 ] on the one side and those of High Courts of Kerala, Delhi and
Punjab & Haryana on the other side. The controversy started with the decision of the Madras High Court
in the case of Workmen of Best & Crompton Ir*ustries Ltd. Vs, the Management [ 1985 { LLJ} 492
Madras | wherein it was held that the combined effect of Sections 7 & 12 of the Act made it clear that for
avalid employment.

"Every principal employer of an establishment to which this Act applies shall, within such period as the
appropriate Government may, by notification in official gazette, fix in this behalf with respect to establishments

manner for registration of the establishment, contract labour, two conditions should be satisfied, viz. not
only the principal employer but also the contractor should possess the requisite license. In other words, the
holding of license by one alone will not enable the management to treat the workmen as contract labour."
In view of the contrary view expressed by the High Courts of Kerala [ P Karunakaran vs. The Chief
Commercial Superintendent {1988} Lab I. C 1346 ], Delhi [ New Delhi Mazdoor Union vs. SCOPE
{1991} 2 Delhi Lawyer 189 ] and Punjab & Haryana [ Gian Singh vrs F.CI{1991} 1 PLR -1 | holding
that the Act does not provide for absorption of contract labour in the event of violation of provision relating
to registration of the establishment by the principal employer (Section 7) or obtaining of license by the
contractor (Section 12), the only consequence can be prosecution of the employer contractor concerned.
Upholding the view expressed by Kerala, Delhi and Punjab &IHaryana High Courts, the Supreme Court
stated.

"Tt is not for the High Court to inquire into the question and decide whether the employment of contract
labour in any process, operation or in any other work in any establishment should be abolished or not, it Is
a matter for decision of the Government after considering the matter, as required to be considered under
section 10 of the Act. The only consequences provided in the Act where either the Principal employer or
the labour contractor violates the provisions of section 9 and 12 respectively is the penal provision, as
envisaged under the Act for which reference may be made to sections 23 and 25 of the Act. We are thus
of the firm view that in the proceedings under Articles 226 of the Constitution merely because the contractor
or the employer had violated and provisions of the Act or the rules, the court could not issue any mandamus
for deeming the contract labour as having become employees of the principal employer.-

In the case of R.K. Panda vs. SATL [1994 {69} FLR 256], the contract labour filed a writ petition under
Article 32 of the Constitution of India calming parity in pay with the regular/direct employees and also
regularization in the employment of SAIL. The contract labour was continuing in the employment for
periods ranging from 10 to 20 years. Although the contactors used to be changed, but the new contractors
were under the terms of agreement required to retain the workers of the predecessor contractors.
Taking into consideration all the developments and certain offers made by the management of SAIL, the
Apex Court gave certain directions in respect of 879 workers involved in the case. The Court directed
regularization of workmen "who had put in 10 years of continuous services provided they were below 58
years of age, but the workmen were not to receive any difference in their contractual and regular wages till
the date of their absorption".

In the case of Gujrat Electricity Board vs Hind Mazdoor Sabha [ 1995 { 71} FLR 102 ] evidently relying
upon the earlier judgment in the case of Hussain Bhai. Calicut vs The Alath Factory Thozhilall Union, and
others [ 1980 {37} FLR 136 j dealing with of a sham contract and the power of the court to lift the veil, it
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was held that the workmen of the so called contractor can raise an industrial dispute for declaring that they !

| were always the employees of the principal employer and claiming the appropriate service conditions. The '

| ~ Court stated thus in words:

| "The answer to the question as to what would be the status of the erstwhile workmen of the contractor,
once the contract labour system is abolished is therefore that where an industrial dispute is raised, the
status of the workmen will be as determined by the industrial adjudicator If the contract labour system is
abolished while the industrial adjudication is pending or is kept pending on the concerned di spute, the
adjudicator can give direction in that behalf in the pending dispute. If, however, no industrial dispute is
pending for determination of the issue, nothing prevents an industrial dispute being raised for the purpose"
The last but equally important question that remains to be answered is who can raise an industrial dispute
for absorption of the workmen of the ex-contractor by the principal employer. As has been pointed out
earlier, if the contract is not genuine, the workmen of the contractor themselves can raise such dispute,
since in raising such dispute the workmen concerned would be proceeding on the basis that they are in fact
the workmen of the principal employer and not of the contractor. 'Hence the dispute would squarely fall
within the definition of industrial dispute under Section 2(k) of the 1.DD. Act, 1947 being a dispute between.
the employer and the employees In that case, the dispute would not be for abolition of the contract labour,
but for securing the appropriate service conditions from the principal employer on the footing that the
workmen concerned were always the employees of the principal employer and they were denied their
dues. In such case, the workmen are required to establish that the so called labour contract was sham and
was only a camouflage to deny them their legitimate dues”

15, Inthe case of Air India Statutory Corporation v/s. United Labour Union AIR-1997 sc that the Act being
asocial welfare measure, there was need to shift the Judicial orientation and interpretation from private law
to public law, broadly keeping in view the constitutional goals and perspectives enshrined in the Preamble,
Fundamental Right and Directive principles. The Court overruled Dina Nath's case and also partly the law
laid down in Hind'Mazdoor Sataha V/s Guyjrat Electricity Board. It emphasised in para 50 that:

; "All essential facilities and opportunities to the poor people are fundamental means to development, to live
‘ with minimum comforts, food, shelter, clothing and health. Due to economic constraints, though right to
work was not declared as a fundamental ri ght right to work of workmen, lower class, middle class and
poorpeople is means to development and source to earn livelihood. Though, right to employment cannot,
as aright, be claimed but after the appointment to a post or an office, be it under the State, its agency
instrumentality, juristic person or private entrepreneur, it is required to be dealt with as per public element
and to act in public interest assuring equality, which is a genus of Article 14 and all other concomitant rights
| emanating there from are species to make theirri ghtto life and dignity of person real and meaningful. In a
socialist democracy governed by the rule of law, private property, right of the citizen for development and
his right to employment and his entitlement for employment to the labour, would all harmoniously be ‘
f blended to serve larger social interest and public purpose".
! 16.  Dealing with the question of the abolition of the contract labour and its consequences, the Court stated as
under; "The Act does not provide for total abolition of the contract labour system under the Act. The Act
| regulates contract labour system to prevent exploitation of the contract labour. The Preamble of Act
furnishes the key to its scope and operation. The Act regulates not only employment of contract labour in
the establishment covered under the Act and its abolition in certain circumstances covered under Section
10(2) but also matter connected therewith The phrase e matter connected therewith gives clue to the
intention of the Act. The enforcement of the provisions to establish canteen in every establishment under
section 16 is to supply food to the workmen at the subsidized rates as it is aright to food, a basic human
right, Similarly, the provision in section 17 to provide rest rooms to the workmen is a right to leisure
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: enshrined in Article 43 of the Constitution..,.,...Upon consideration of these facts and recommendation for

. abolition was made by the Advisory Board, the appropriate Government examines the question and takes

1 a decision in that behalf. The explanation to Section 10(2) provides that when any process or operation or
other work is of perennial nature, the decision of the appropriate Government thereon shall be final. It
would thus give indication that on the abolition of the contract labour system by publication of the notification
in the official Gazette, the necessary concomitant is that the whole time workmen are required for carrying
on the process, operation or other work being done in the industry, trade, business, manufacture or

~ occupation in that establishment. When the condition of the work which is of perennial nature etc, as

- envisaged in sub-section (2) of Section 10, thus are satisfied, the continuance of contract labour stands

* +prohibited and abolished The ¢concomitant result would be that source of regular employment became
~ open.

17./-"With the latest Judgment in the case of Secretary, Haryana State Electricity Board v/s Suresh & Ors

© {1999 -1-LIMO086J, the circle was complete and it was held that where the principal employer had not
obtained registration under the Act or that or that the contractor did not have a valid license, "it has to be
held that factually there was no genuine contract system prevailing at the relevant time wherein the Board
could have acted as only the principal employer and Kashmir Singh a licensed contractor employing
labour on his own account. Once the Board was not a principal employer and the so called contractor
Kashmir Singh was not a licensed contractor under the Act, the inevitable conclusion that had to be
reached was to the effect that the so called contract system was a mere camouflage, smoke and a screen
and disguised in a transparent veil which could easily be pierced and the real contractual relationship
between the Board, on the one hand, and the employees on the other, could be clearly be visualized ."

- Accordingly, the Apex Court held that the workmen of the contractor who had putin 240 days work were
“* entitled to regularization as employees of the Board,

19. The above cases, which are only some of the important ones, only deal with litigation at the level of
Supreme Court It can be easily visualized that if all the cases which have gone to the various High Courts
and the Industrial Tribunals are also taken into account, the bare judgments alone would run into thousands
of pages. There is thus no doubt at all that the Act has led to lot of litigation and thereby bedeviled industrial

_ relations considerably.

20. Further, another pernicious effect of the aforementioned litigation has been on the employment of the
contract labour as the employers are apprehensive of being burdened with the liability of permanent
absorption of contract labour. The net effect therefore has been reduction of employment opportunities at
the lower end of employment market thereby creating socio-economic problems for the working class

21. The Acthas alsoimparted a certain measure of inflexibility in the labour market which is likely to hinder the
economic growth of the country and also send wrong signals to the foreign investors who are already
complaining of too many and too complex labour laws in the country. This has serious implications in the
present scenario when the country is gearing up to fact global competition which requires cost reduction
and quality upgradation. ;

22. While one of the objectives of the Act was to curb abuses inherent in the contract labour system,
interpretation by the Courts of the various provisions is causing serious difficulties, particularly for the
principal employers who are being constantly threatened with prosecution and punishment, being more
easily accessible than the elusive contractors.

23.  Some of the provisions which have caused constant friction are those relating to abolition of contract
labour under Section 10 and payment of some wages under Rule 25 (2) (v) (a) of the Contract Labour

(Central) Rules, As regards the first, one view is that section 10 of the Act should itself be abolished so that
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24,

25.

a)

b)

labour. The other view is that section 10 should remain in the Actbut the power of abolition of contract
labour should be limited to only that core and perennial activities of an undertaking, leaving the employers
free to engage contract labour of peripheral and maintenance works.

Regarding Rules 25 (2) (v) (a), itis strongly urged that since the contract labour does not, possess the
requisite qualifications applicable to the regular employees, is not required throu ghemployment exchange
and its appointment is not in accordance with the rule of the organization, the above rule should be changed
to limit its applicability only to grant facilities such as hours of work holidays etc. As a consequence, the
contract labour would be entitled on ly to minimum wages or wages in accordance with the settlement or
award between the contréct labour and the contractor and not the same wages as are paid to comparable
regular employees.

Keeping in view the above, there is rule to have brain storming discussion on the followin g issues:

Is it possible to regulate the interest of workers and employers by suitable amendments to the Act so that
areasonable measure of flexibility in the matter of utilization of contract labour can be secured to the
industry while simultaneously protecting the interest of the labour and avoiding exploitation;

What strategies can be adopted by the employers to remain viable and competitive and at the same time
ensuring the employees statutory protection and amenities;

Should there be different standards/rules applicable to P.S.Us having regard to the fact that economic
forces and market pressures apply; equally to establishments i-n both private and public sector; and

From the above observation of the different Jjudgments delivered by the Apex court and other Honourable
High courts, it may be assumed that the globalization has brought changes in the minds of the honorable
courts to save the milchen cow rather than makin g the calves to alive. The industries are necessary to exist
and to compete in the global market, may be at the cost of sentiment, morality, bread and butter of the
working class people. The country has to maintain its economic growth with gearing up to the fact of global
competition which requires cost reduction and quality maintenance providing ordinary livelihood to a vast
labour force of the country but not to give relief to their mental agony and turpitude of insecured job
throughout their life.

®+@

the Act deals only with regulation of Tabour to achieve the primary objective of eliminating exploitation of -
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